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HON. MICHAEL D. STALLMAN, J.:

In this action on a labor and materials payment bond,
plaintiff Milcon Construction Corporation (Milcon) moves, pursuant
to CPLR 3212, for summary judgment in the amount of $272,295.90
with interest, attorneys’ fees pursuant to State Finance Law § 137,
and to dismiss all defenses. Defendant, the Travelers Indemnity
Company (Travelers) cross-moves, pursuant to CPLR 3212, for summary
judgment dismissing the complaint.

FACTS

This action revolves around a project known as “York College,

St. Monica’s Daycare Center” (the Daycare Center).
The DASNY was the owner of the Daycare Center. It originally
engaged JBC Contracting Company (JBC) aé the general contractor.
JBC posted a performance bond and a payment bond, both of which
were issued by Gulf Insurance Company (Gulf). Travelers 1s the

successor in interest to Gulf'. JBC allegedly defaulted, and was

1 The court will use the name “Travelers” to refer to either
(continued...)




terminated. Pursuant to the performance bond, Travelers then
entered into a written takeover agreement (Takeover Agreement) with
DASNY, pursuant to which Travelers agreed to take over and complete
the work, in accordance with the original contract.

Travelers hired ICM to complete the work, and ICM hired Milcon
as a subcontractor for a portion of the completion work. ICM was
dissatisfied with some of the work performed by Milcon, amounting
Lo approximately $10,000. Milcon contends that it sent invoices to
ICM, the final one of which requested payment of the full balance
due. Milcon maintains that ICM received the invoices, and did not
dispute them. Milcon now seeks to recover against the payment
bond.

The Takeover Agreement (Ex. 5 to Notice of Motion) provides
that the bonds issued for the contract remain in full force and
effect. Takeover Agreement Article VI. The original payment bond,
issued by Travelers, names JBC as principal, and provides that only
a claimant, meaning “one having a direct Contract Qith the
Principal or with a Subcontractor of the Principal for labor,
material, or both...” can recover on the bond. Payment Bond, ex.

4 to Notice of Motion. It alsc provides that the terms and

conditions of the bonds will govern the rights and liabilities of

'(...continued)
Travelers or Gulf, since there is no dispute that Travelers has
liability for any obligations of Gulf under the performance and

payments bonds.
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the parties to the Takeover Agreement. Id. In addition, it states
that the Takeover Agreement was not intended to create any third-
party beneficiaries, or the confer any enforceable rights on anyone
other than the parties to the agreement. Takeover Agreement
Article V.

In this action, Milcon seeks to recover amounts that it claims
that it 1s owed for work that it performed on behalf of ICM on the
Daycare Center.

A few months after commencing the instant lawsuit, Milcon
commenced an action in the Supreme Court of New York, Suffolk
County, against Travelers, ICM and the Dormitory Authority of the
State of New York (DASNY), which is currently pending, also in
order to recover this debt. In that action, Milcon asserted causes
of action for lien foreclosure, breach of contract, guantum meruit
and account stated.

DISCUSSION

Milcon contends that Travelers is obligated to pay Milcon
based on the payment bond. Pursuant to State Finance Law § 137,
Milcon also seeks attorneys’ fees, since Travelers has refused to
pay Milcon the outstanding amounts due, without any legitimate
basis. Milcon relies heavily on the language of the Takeover
Agreement, which provides that Travelers was responsible for
payment of lower tier contractors (such as Milcon), and requires

Travelers to complete the Daycare Center in accordance with the




terms of the original contract. The original contract requires
that both a performance bond and a payment bond be in place until
the work is completed. Further, the performance bond and payment
bond that Travelers issued at the inception of the project had to
remain in place, in accordance with the Takeover Agreement. Thus,
Travelers was responsible for ensuring that ICM posted the
necessary bonds. Milcon argues that since no separate bonds were
posted by ICM, the performance bond and payment bond that were
posted by JBC still cover the project, and that Milcon should,
therefore, be able to recover on the payment bond. Milcoﬁ polnts
out that Travelers was liable for payment before JBC defaulted, and
should not be able to reduce its exposure after taking over for
JBC. Milcon argues that this is especially true where, as here,
Travelers hired the completion contractor, and, therefore, approved
of that contractor. Milcon asserts that it would not have entered
into the subcontracts with ICM if it had known that there was no
payment bond in place. Milcon asserts that it was relying on the
statutory mandate requiring the posting of a paymen£ bond.
Travelers contends that the payment bond, by its terms,
applies only to those subcontractors who had a direct contractual
relationship with JBC. Since Milcon did not have such a
relationship, it cannot recover under the payment bond. Further,
Milcon cannot rely on any of the provisions of the Takeover

Agreement since it, by its terms, does not confer any benefit on




any entity other than the parties to the agreement. Additionally,
the Takeover Agreement states that it shall not “in any way modify,
increase or decrease the obligations of the Surety under the
Performance Bond or Payment Bond, either as to scope of liability,
the beneficiaries thereto or penal limits of said bonds.” Takeover
Agreement, Article I.

There is no question that state law, as well as the original
contract and the Takeover Agreement, require a payment bond to be
posted for a project such as the Daycare Center. However, the
payment bond that was issued in this case, was very specific as to
who is covered by the bond. It provides that only those with a
direct contract with the principal, JBC, is covered. While the
Takeover Agreement provides that the payment bond was to continue,
it also providés that it was not extended, nor would it increase
the beneficiaries under the bond. Thus, even if the Takeover
Agreement did not preclude third parties from asserting rights
pursuant to that agreement, Milcon could not successfully seek
recovery under the payment bond that was posted by JBC. Rather,
the logical, plain meaning of the terms of the payment bond,
together with the Takeover Agreement, 1is that the payment bond
would continue to be 1in force for any subcontractors that
contracted with JBC, but were not paid. General rules of
construction are used to construe payment bonds, and here, the

payment bond restricts recovery to those who have a contract with
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JBC. See HNC Realty Co. v Bay View Towers Apts., 64 AD2d 417, 424
(2d Dept 1978). Thus, even though the purpose of the bond is to
protect subcontractors working on the project (id.; Quantum
Corporate Funding, Ltd. v Westway Indué., Inc., 4 NY3d 211, 215
[2005]), the court cannot read the bond to protect those who are
excluded by the terms of the bond. Nor can the Court extend the
role of the payment bond to Supcontractors who contracted with ICM,
since ICM did not post the payment bond. See 95 Lorimer, LLC v
Insurance Co. of State of Pa., 6 Misc 3d 500, 505 (Sup Ct, Kings
County 2004); State Finance Law § 137.

Milcon argues that i1f Travelers was obligated by the Takeover
Agreement and by State Finance Law § 137 to require ICM to post a
bond, and failed in that obligation, 1t is not appropriate for
Traveiers to be relieved of any liability. However, that does not
mean fhat Milcon can, therefore, recover under a payment bond that
does not cover its contract. Rather, Milcon must attempt to seek
redress through other means. The court notes that Milcon 1is
apparently seeking such redress in its action in Suffolk County.

In view of this result, Milcon 1is also not entitled to
attorneys’ fees pursuant to State Finance Law § 137 (4) (c). It is
also unnecessary for the court to address the question of how any

dissatisfaction with part of the work that was done would affect

any recovery.
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CONCLUSION

Accordingly, it 1s hereby

ORDERED that the motion of Milcon Construction Corporation is
denied; and it is further

ORDERED that the cross motion of Travelers Indemnity Company
for summary judgment is granted and the complaint 1is dismissed;
and it is further

ORDERED that the Clerk 1is directed to enter Judgment

accordingly.

Dated: March C}4b , 2009 ENTER: 4
New York, New York %é ,///////
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.S.C.




