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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Jostlce 

PART 59 

JlMMY AIJRIEMMA and DAVONNE AURIEMMA, 
I 16971 103 

Motion Date: 09/16/08 

Plaintiffs, Index No.: 
- v -  

RILTMORE THEATRE, LLC, BILTMORE TOWER, LLC, 
BILTMORE 47 ASSOCIATES, LLC, MANHATTAN THEATRE Motion Seq. No.: 6 
CLUB, INC., SWEET CONSTRUCTION CORP. and SWEET 
C'ONSTRUCl'ION of LONG ISLAND, LLC, Motion Cal. No.: 

Defendants, 
SWEET CONSTRUCTION CORP., SWEET CONSTRUCTION 
of LONG ISLAND, LLC; and LIBERTY INTERNATIONAL 
UNDERWRITERS a / s / o  SWEET CONSTRUCTION of LONG 
ISLAND, LLC, 

First Third-party Plaintiff, 
First Third-party 

- V -  Index No.: 590748104 

MASS ELECTRIC CONSTRUCTION COMPANY; ST. PAUL 
FIRE and MARINE INSURANCE COMPANY; JOHN 
ClVETTA & SONS, INC.; DIAMOND STATE INSURANCE 
COMPANY , 

First Third-party Defendant. 
SWEET CONSTRUCTION o t  LONG ISLAND, LLC; and 
LIBERTY INTERNATIONAL UNDERWRITERS a/s/o SWEET 
CONSTRUCTION of LONG ISLAND, 

Second Third-party Plaintiffs, Second T h i rd- Pa rty 
Index No.: 590502/0$ 

&@ 

- v -  

'ip, MASS ELECTRIC CONSTRUCTION COMPANY; ST. PAUL 
FIRE and MARINE INSURANCE COMPANY; ST. PAUL 
TRAVELERS GROUP; JOHN CIVETTA & SONS, INC.; 
DIAMOND STATE INSURANCE COMPANY; and 
UNITED NATIONAL GROUP, 

Second Third-party Defendant. 

The following papers, numbered 1 to 3 were read on this motion for sum 

Notice of Motion/Affidavits -Exhibits 

Notice of Cross Motion/Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits __ 
-__I. 

Cross-Motion: Yes No 

1, 2 

Check One: 0 FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST REFERENCE 
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Upon the foregoing papers, 

r ( r ) c m i  to p e r f o r m  w o r k .  A t  h i s  d e p o s i t i o n ,  p l a i n t i f €  t e s t i f i . e d  

thai: he was walk.i.ny on a p a r t i c u l a r  plank when i t  s h i f t e d  and he 

s l i p p e d  and  fe l .1  a p p r o x i m a t e l y  4 ho 6 f e e t  i n t o  a p i t .  He 

dcsc-r ibed the p l a n k  a s  e i g h t  i n c h e s  wide b y  t e n  f e e t  l o n g  and 

a l l e g c s  t h a t  t h e r e  was n o  a l t e r n a t e  route t o  h i s  w o r k  a r ea  a s  t h e  

s t a i r w e 1 . i  was c i t -he r  blocked b y  debris o r  u n a v a i l a b l e  a s  work was 

b e i n q  done  on t h e  s t a i r w e l l .  P l a i n t i f f  c o n t e n d s  t - h a t  h i s  

injuY.ies aros? o u t  o f  t h e  negligence o f  d e f e n d a n t s  R i l t m o r e  

Tower,  LLC, Biltmore Thea t r e ,  LLC, and M a n h a t t a n  Theatre C l u h  

( h e r e i n a f t e r  coll c c t i v e l y  “ B i 1  t m o r e ” )  I ,  t h e  owners/l.essee, 

r e ~ p e c t i v e l  y ,  ar-lci t h c  S w e e t  Cons t - ruc t - ion  Corp .  e n t i t i e s  

(hereinafter toll-ect-ively “Sweet”)  , t h e  owner’  s c o n s t r u c t . i o n  

manager  on t h e  project. . 

Defendants Bj.lt.rnore arid S w e e t  move f o r  summary Judgmen t  
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due t-o t-tlhe USE: ot ramp as a passageway;  ( 2 )  p l a i n t i f f  w a s  t he  

sol e p r o x i m a t e  C:ausE o f  h i s  a c c i d c n t .  Defendants fail. t o  

: ; ~ ~ r m o u n t .  t-hei r burden of e s t a b l i s h i n g  t h a t  t h e r e  are no questions 

of f a c t .  t o  he l - r i ed  3s t o  these a rgumen t s  and  t h e r e f o r e  t h e i r  

1no t i c) in s 11111 s t be d e n  i e d . . De fen da n t s m i s re  ad App e 1 1 a t e D i v i. s i on 

c a s e s  in p r o f f e r i n g  a “ramp” o r  “passageway”  r u l e  t h a t  somehow 

absolves them o f  cornpl.iarice w i t h  t h e  Labor  Law. I n  a case 

h e a v i l y  r e l i e d  upon by t h e  d e f e n d a n t . s ,  t h e  C o u r t  s t a t e d  t h a t  

The p r i m a r y  issue on t h i s  appeal i s  whether p l a i n t i f f ’ s  
fall fro1111 ari u n s e c u r e d  plank i s  t .he t y p e  o f  a c c i d e n t  t h a t  
i s  a f f o r d e d  the p r o t e c t i o n  of  Labor Law 5 2 4 0  (1). 
Previous cases i n v o l v i n g  f a l l s  frorn p l a n k s  come wi t1i i .n  
one  of two categories: t h o s e  i n  which the plank was used 
as a passageway  o r  stairway, and t h o s e  i n  wh ich  t h e  plank 
scrvecl  a s  t h e  functional e q u i v a l e n t  of a s c a f f o l d ,  ] .adder  
or o t . h e r  d e v i c e  enurncra ted  i n  the s t a t u t e .  When l-he p l ank  
h a s  been  used a s  a p a s s a y e w a y  o r  s t a i r w a y ,  section 2 4 0  
(1) h a s  b e e n  held not t o  apply. 
On the o t h e r  h a n d ,  w h u n  the plank has served  as the 
f i inc:I . i .or ia l  e q u i v a l e n t  of a s c a f f o l d ,  laddcr- or o t -he r  
cievice eni.irricratec1 in the s t a t u t e ,  t h e n  s e c t i o n  240 (1) 
h a s  heen h c : l d  t.o Flpp1.y. 

- 3 - 
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1 1.1 t 11 i s (I: ;I s e t. h i' L e i s i-i (:j (.i i s p LI t e t h a t t ti c: e I e v 3 t. i o ri 1.) e t. w c e 1-1 

t h c  l:op a r i d  boi.t:.on-l o f  t h e  r;iinp w;is  s u f f i c : : i  e n t  I:hat. ;i skai r:w;ly w~3.c; 

ir-i:;l:;dl l ed  to regularly allow ac:cess  and  that. ti h 1 o c : k a g e  ot t h e  

s t .a i  rwell. w o ~ l  d n e c e s s i t a t e  u t i l i z i - n g  anot.1ie-r means 01 a c c e s s i n q  

t.1-1~ h e i q h t  d i f f e r e n t i a l .  between t h e  l e v e l s .  T h i s  is n o t  a case 

w1-ie1.e t he  r m p  o n l y  r:overed a minor  e l e v a t - i o n  above a ground 

floor as i n  Che ccises c i l : ed  by  d e f e n d a n t s  (see Kavanaucjh v 

Marrano/Marc F , q u i t y  Gorp., 2 2 5  A D 2 d  1 0 3 7  [4"' Dept 19961 [Labor 

T.,aw nut .  a p p l - i c a b l e  t o  ramp i n t o  o n e - f a m i l y  h o u s e ]  contrast: 

P a s c a l l i  v S c h i a m e  Dev., 2007 NY S1.ip Op 31772[U] [ S u p  Ct, N Y  

Couri ty ,  J u n  1 5 ,  20071 [Labor  Law 2 4 0  applies where p l a n k s  were 

not: m e r e l y  providing access f rom point A t o  p o i n t  P,, b u t  were the 

o n l y  s u p p o r t  available]). Where a ramp a c t s  a s  a l a d d e r  o r  o t h e r  

s a f e t y  d e v i c e  t o  a l . low access t o  d i f f e r e n t  levels o n  a j obs i t . e ,  

the ramp i s  w i t h i n  t h e  a p p l i c a t i o n  of the s t a t u t e .  Cnnklin v 

1 ' r iborouq.h Rrlidqe a i n d  Tunnel .  A u t k o r i t v ,  49 AD3d 3 2 0 ,  321 ( lYt  

I l l ~ p L  21108) ( " P l a i n t i f f  . - . was i n j u r e d  when he slipped 011 a 

'c:hi.c:ken 1.adder' 01- ' m a k e s h i f t  I .adder ,  ' c o n s i . s t i n g  of  two 

p a r a l l  c l  wouden p l a n k s  w i t h  two-by-four  s n a i l e d  across them a t  

r e g u l a r  i n t e r v a l s ,  which was pl.aced on s , loped  yr -ound to f u n c t : i o n  

AS 71 ~ ~ r n p  . . . As ramp, the ' c k i r k c n  l a d d e r '  PI- e t P C{ Fi 1 S 1%: 

-4- 
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Thi:-: is rhe  deci: ; ion and order  of t.he c o u r t .  

Dated: March 31, 2009 E N T E R :  
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