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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

X 
-____t____l-_-___-- _ _ -  _ _ _ - _ _ _ _ _ _ _ c _ _  
COUTURE BRAND HOLDINGS, LLC 

Index N o . 6 0 3 2 3 7 / 0 7  
Plaintiff, 

CARLOS F 

WALTER B. TOLUB, J. : 

- X  

order pursuant to CPLR‘- 

55226 compelling Defendant to make specified installment payments 

to Plaintiff. 

pending a “needs” hearing. 

Defendant opposes the motion and seeks a stay 

Facts 

Defendant is a world renowned handbag and accessories 

designer. 

w i t h  Designer‘s Consortium’ (Couture Brand or Plaintiff) whereby 

A few y e a r s  ago’ Defendant  entered into an agreement 

Defendant would manufacture products and Plaintiff would sell, 

ship, bill and collect receivables. 

Defendant  money, would be reimbursed and earn a fee on net sa l e s .  

Plaintiff would advance 

Defendant claims t h a t  in l a t e  2005 he was notified t h a t  his 

agreement with Plaintiff was sold to Eight and One LLC. 

’Neither party submits the date of 1 
Consortium. 

e agreement between Defendant and Designer’s 

2Designer’s Consortium is now known as Couture Brand Holdings, LLC, the Plaintiff in 
this action. 
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Defendant claims that he was told that unless he s i g n e d  a 

document which provided that $1.3 million was owed to P l a i n t i f f  

Defendant‘s payroll would no longer be pa id .  The document also 

prov ided  that Defendant had 60 days to request an accounting and 

verify or objec t  to money owed. Defendant signed the document. 

When the Defendant did n o t  demand an accounting and did not 

pay the $1.3 million, Plaintiff commenced arbitration. The 

arbitration award provided that $625,000 was owed t o  P l a i n t i f f  

and that the method of payment and interest s h o u l d  follow the 

agreement between the parties. 

On March 21, 2008 a Judgment was e n t e r e d  i n  f a v o r  of  t h e  

Plaintiff in the amount of $755,804.79 (Judgment). As a result 

of the Judgment, an income execution was i s s u e d  against Design 

and Development Lab, LLC (DDL)’ for $400 per  month. 

Plaintiff now moves for an installment payment o r d e r  of 

$10,000 per month to s a t i s f y  the balance on the Judgment. 

P l a i n t i f f  argues that Defendant l i v e s  at 238 West llth Street, 

N e w  York, New York with his wife. Plaintiff points to 

Defendant’s deposition where it was established that Defendant  

and his w i f e  have a $2,300,000 mortgage outstanding with monthly 

payments of $5,000 and monthly maintenance payments of $2,700. 

Plaintiff con tends  that, although not presently c lear ,  Defendant 

3Dcfendant claims that he and his wife own DDL and that he receives $48,000 per year 
from the DDL. Defendant also claims that DDL is his only source of income. Dcfendant ~ l s o  
claims that his wife earns $68,000 annually. 
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is attempting to impede the collection of the Judgment. 

Plaintiff argues that i f  Defendant is only receiving $48,000 for 

his work, then h e  is working w i t h o u t  adequate compensation and 

that Plaintiff should be ab le  to col lec t  $10,000 a month to 

f u l f i l l  the Judgment. 

Defendant argues that he c a n n o t  afford to pay P l a i n t i f f  

$10,000 a month and does not earn regular income to make such 

installment payments. Defendant argues that the c o u r t  should 

hold a "needs" hearing in orde r  to fix the amount, if any,  to be 

paid under an installment o r d e r .  

Discussion 

Pursuant to CPLR 55226, the imposition of an installment 

orde r  is prope r  if it is found that a judgment debtor is either: 

(1) receiving money from any source; or (2) impeding the judgment 

creditor by working  without adequate compensation (CPLR §5226). 

"It is o f t e n  easy  f o r  a judgment debtor  to make it appear 

that he is n o t  being paid for his services, or more l i k e l y ,  that 

he is being paid at a low rate" (McKinney's C o n s o l i d a t e d  Laws of 

N e w  York,  Practice Commentaries by David Siegal, C5226:3 ;  Frooks  

v. C l w m a n ,  7 6  NYS2d 1 8 7 ( S u p .  C t . ,  Kings County, 1942). It i s  up 

to the judgment creditor to establish that services are being 

rendered,  what the value of the services is and to supply an 

evidentiary basis from which the court can draw needed inferences 

(McKinney's Consol i-da ted L a w s  of N e w  York,  Practice Commentaries 
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by David Siegal, C5226:3). 

Another function of the installment payment order is to 

reach a judgment deb to r  whose standard of living is high and 

regular enough to establish that he is getting income from 

somewhere, but the judgment creditor is unable to establish where 

(Id.) “This is the invisible means of support  situation. The 

creditor must again muster proof  as to the debtor’s activity, so 

as to convince the court of this high living - or at least living 
high enough to o f f e r  a creditor some modest participation.“ 

(a.; Kosov v .  Greenberq, NY Law Journal, September 20, 1963, c. 

1 2 ,  col. 6 [ S u p .  Ct., Nassau County). Even when it is not 

possible to determine what the debtor’s services are worth, a 

showing that the debtor is getting enough money from some source 

to be enjoying the standard of living equivalent of a person 

earning a higher sum, “should s u f f i c e  to enable the c o u r t  to 

require the debtor m a k e  periodic payments out of the assumed sum” 

(McKinney’s C o n s o l i d a t e d  Laws  of N e w  York,  Prac t i ce  Commentaries 

by David Siegal, C5226:3). 

Both Defendant  and his w i f e  work for DDL, a company t h a t  

only manufactures Defendant’s designer bags. Defendant  claims 

t h a t  he earns $48,000 a year, with at least three of his 

employees earning more. Defendant and his w i f e ‘ s  combined gross 

salary is $116,000. A f t e r  deducting taxes, it is unfeasible for 

Defendant  to cover his admitted basic expenses of $9,000 per  
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month. P l a i n t i f f  h a s  shown and Defendant  has  testified t h a t  

Defendant‘s profession and his standard of living do not match 

with his $48,000 annual salary or even the combined salary of 

$116,000. 

Given t h e  facts and circumstances of ths case, Plaintiff’s 

motion f o r  an installment payment o rde r  is gran ted  at the rate to 

be determined at a “needs” hearing. 

Accordingly, it is 

ORDERED that t h e  issue of Defendant’s “needs” is referred to 

a Special Referee to hear and r e p o r t  with recommendations, except 

t h a t ,  in the event of and upon the filing of a stipulation of t h e  

parties, a s  permitted by CPLR 4317, the Special Referee, or 

a n o t h e r  person designated b y  the parties to serve as referee,  

shall determine the aforesaid issue; and it i s  f u r t h e r  

ORDERED t h a t  this motion is h e l d  in abeyance pend ing  r ece ip t  

of t h e  report and recommendations of t h e  Special Referee and a 

motion pursuant t o  CPLR 4403 O F  receipt  of the determination of 

the Special Referee or the designated referee; and it is further 

ORDERED that a copy w i t h  notice of e n t r y  shall be served on 

the C l e r k  of the J u d i c i a l . .  Support O f f i c e  (Room 311) within 10 
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business days to arrange a date for the re ference  to a Specia l  

referee. 

This memorandum opinion constitutes the decision and o rde r  

of the Court. 

( 
HON. WALTER B. TOLUB, J . S . C .  
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