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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

V I S T A  E N G I N E E R I N G  C O R P O R A T I O N ,  
P l a i n t i f f ,  

- v -  

98 GEORGE CAMPBELL P A I N T I N G  CORP I a n d  FEDERAL Motion Ca,, No,: 
INSURANCE COMPANY, 

D e f e n d a n t s .  

PART 59 

Index No.: 601 01 5/06 

Motion Date: 11/13/08 

Motion Seq. No.: 01 

The following papers, numbered 1 to 7 were read on this motion for summary judgment. 

PAPERS NUMBERED 

I, 2 

3 ,  4 
5 - 7  

i‘ 

Notice of MotionIOrder to Show Cause -Affidavits - 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits 

Cross-Motlon: 

Upon the foregoing papers, 

The c o u r t  

b r e a c h  o f  c o n t r a c t  a c t i o n  c o n c e r n i n g  payment  u n d e r  a s u b c o n t r a c t  

t o  provide f e n c i n g  f o r  a b r i d g e  r e h a b i l i t a t i o n .  

P l a i n t i f f  s u b c o n t r a c t o r  c l a i m s  t h a t  i t  was t o  b e  p a i d  a 

“ l u m p  s u m ”  amount  f o r  t h e  e n t i r e  p o r t i o n  of  t h e  subcontract f o r  

f e n c i n g  t h e  u p p e r  and  lower levels of  the b r i d g e .  The d e f e n d a n t s  

i n c l . u d i n g  t h e  g e n e r a l  c o n t r a c t o r  a r g u e  t h a t  t h e  c o n t r a c t  provided 

f o r  “ u n i t  p r i c i n g .  

‘rile c o u r t  f i n d s  t h a t  n e i t h e r  party is e n t i t l e d  t o  summary 

judcjrnent b e c a u s e  t h e r e  a r e  i s s u e s  of  c o n t e s t e d  f a c t  a s  s e t  forth 

i n  t h e  party affidavits a n d  the terms of  the  s u b c o n t r a c t  and  
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The d i s p u t e  h e r e  arises b e c a u s e  the T r i b o r o u y h  Bri.dge and 

Tunnel A u t . h o r i t y  (TB'I 'A) d e c i d e d  n o t  t o  h a v e  t h e  u p p e r  l e v e l  

fc i - ic ing p o r t i o n  o f  t h e  Master  C o n t r a c t  p e r f o r m e d  s o m c t i m e  a f t e r  

t h e  (-:mimencernent o f  t h e  p r o j e c t .  T h e  p l a i n t i f f  c l a i m s  that it. i s  

ent . i t . led I:.(.) hc p a i d  f o r  t h e  w o r k  i t  p e r f o r m e d  i n  p r e p a r a t i o n  f o r  

c 7 i r r y i n g  out t h e  c a n c e l l e d  p o r t i o n  of t h e  p r o j e c t  . D e f e n d a n t s  

,3rrcjue t . h a t  i t .  was p l a i n t i f f ' s  u n i l a t e r a l  d e c i s i o n  t o  o r d e r  a l l  

the i-r iatcrial  u p  front and that:  s u c h  work c o n s t - i t u t e s  a \\means arid 

met-hod" o f  c : a r r y i n y  o u t  t h e  c o n t r a c t  t-hat. i s  p l a i n t i f f ' s  

respc;r-isi b i  l i t y  b e c a u s e  p l a i n t . i f  f was o n l y  t o  he r e i m b u r s e d  f o r  

t h e  i e r i c i n g  that. wais  ac: t - u a l l y  i n s t - a l l c d  rather than that. 

spec:ifii.icI b y  t.he cant-ract . 

Ne!i ther i.he M;~ster- C o n t r x L  nor t.he S u b c o n t r a c L  hy t . h c i r  

[* 2 ]



TT3TA i i ~ d  Ge(:~~(.je ~ ~ ! i + ~ ~ i ~ . ~ l : ~ e l l  p ~ o v i d e s  i n  S ~ c c t . j o n  0 1 9 O O . E .  3 

~ i re I~1~11~.  d r i d  Payment.: n i  r;l T t c m  4 - Uppricr 2 n d  Lowi:!r- Level 

(-! 1-1 (:I i 1-1 L i I 1 F: F c: 11 r: i:i S y s t. i-lt m s ’/ Y. ht3 t. “ 1 t J h e  (11 (11 r-1 t i t y t: (1) b e p (II i i l  i r3 L 3 1 I .  

It+ r.1 r i I I (1 j. 1-1 (I: .I 11 s i v e (I) f- f E‘ 1-1 c: e (11 ;i t F‘ s w i 1 1 be 1: ti e 1-1 i . i m k  e r o f 1 i I 1 e a L 

i e r . t  01 i : h a i  II 1 i nk t c t n c i  n q  and qcltes measured ; ~ l o n q  tic t o p  C J ~  

feiii:i nq, ~‘clii-iter 1.c i:;einter, of ericl pc.rshs proper1 .y  funishc+i: : l  and 

i .n . . ; ta l led in ai:(:ordarir.:e w i t . 1 1  spe:ci.fi catic-,n:;, Sect. i o r i  01580 oi 

t h ~  M c i s i : e ~  ror i t r -act .  e11t.i Y.1 ed “Upper. a n d  J,owcr T,evel (Chai 11 T , i n k  

Fence Systems” states i n  “ P a r t  1 - G e n e r a l ,  A .  - S c o p e ”  t h a t  

“1. Tic. work of t:hi :; S e c t . i o r i  is to: . . . ( f )  Fahr-ic:at:e, d e l i v e r  

(:iiid i i i s t - a l l  r i p w  f c n c i - n g  for t h e  e n t i r e  uppe r  a n d  lower l e v e l  

w d k w a y ~  and  accesso r i e s  t o  be s i m i l a r  t o  t h e  f e n c e s  presently 

e : < i s t i r i y . ”  S e c t i o n  X of  t h e  S u b c o n t r a c t  provides t h a t  “ [ i ] n  t h e  

everit. t h e  c o n t r a c t  h e r e i n  i s  upon a u n i t  p r i c e ,  i t  i s  u n d e r s t o o d  

a n d  a g r e e d  that any q u a n t i t i e s  a n d  amounts m e n t i o n e d  are 

a p p r o x i m a t e  o n l y  and may be more o r  l e s s  a t  t h e  same u n i t  price 

a n d  ..;ub j e c t  t o  c:h;~rige 3s o r d e r e d  and  d i r e c t e d  b y  t h e  C o n t r a c t o r .  ’ I  

T h e  c o u r t  f i n d s  t h a t  t h e r e  i s  a n  e n f o r c e a b l e  s u b c o n t r a c t  i n  

t h i ?  a c t i o n  as k1ot.h p d r t i e . 5  a g r e e  t h a t .  t h e y  r e a c h e d  a n  a g r e e m e n t  

for 1.1ie w ( i r l <  t.o JIE p e r f o r m e d  at t h e  time 11he c o n t r a c t  was e n t e r e d  

i i - 1 I - d ) .  See G u i  ‘ 5  Lumhcr  & Home C e n t e r ,  Inc.  v Mader C o i z s t .  Co. 

InI:. , -1 3 m 3 d  109b, iw’1 (4’.’) ~ e p t .  2004) ( e n f o r ~ e a b 1 . e  c:ont.rac:t on 

t 11 +I? C‘ o i 1 s I.. i I .I c : t i o 1-1 p L‘ (I) J c c t c: r e t e d w 1-1 e r e p a L t: i e s s i~ k s c 1’ i 11 e d t-. o tl 

Jetailcic-1 pi.ir’:ha..I;c. o r d e r  i n  acc:or-dari(:e w i t h  t.1he t.tst.irrir-it.e) . 
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Rail-ier, t l ie  i:;sue pre.sttnt.c.ri i s one of c : c ) n t r a c t  j . [- , t_~:r-~~etal . . ir_,ri  

c:~~-r~ (1) 1.1 n t :1; (I w e (-i i 1.1 I. k-1 e rl i s p 1.1 I: e be 1: w e e 1-1 t 11 e pa r I: i e yj b t3. s c d 1.1~) o 11 t h e 

facts a l l c . g ~ ( ~ [ .  As s t a t e d  b y  t h e  Cour t . ,  " [ t ]  hc! t lh rc : . . ; l - i o Id  iss;r.ie i r - 1  

m i  t t e r s (:.) i c:c)r-i !. I ;i (: t. i 1-1 I. e 1.12 I. a !. i o n  i s whet  her , on i t s  f a  c(~t a n d  

w i.I.I-ioiii-. reference: t o  ext.1-i n s i  c eviicierice, t h e  con!:r-act i s  

r - e a s o r ~ ~ ~ k ~ l  y siusccpt ible of more t-hari  one i nt.erpret.at:ion. 

B e l t l - o n e  C ~ i n s i . .  Cu,, Inc.  v Si:at:e, 189 A D 2 d  963, 965 (3d k p t  

19113) . In cc3iitr;Ist t o  B e l t r o n e ,  thc: contract-s i n  t . t i i s  c a s e  a r e  

subject t o  more than o n e  i n t e r p r e t a t i o n  on t h e  facts presented  

bec;iuse t h e y  c o n t a i n e d  1-10 p r o v i s i o n  g o v e r n i n g  t h e  s e v e r a b i l i t y  of  

t h e  work s e t  forth i n  t h e  c o n t r a c t  a n d  how allocation o f  payment  

w a s  t.o he  made where  TBTA c a n c e l l e d  a p o r t i o n  of t h e  M a s t e r  

C o n t r a c t  ;IS occurred h e r e .  T h i s  i n c l u d e s  t h e  i s s u e  of w h e t h e r  

there was a n y  d u t y  to m i t i g a t e  damages o n  t h e  p a r t  o f  t h e  

defei-idant George Campbe l l  P a i n t i n g  C o r p o r a t i o n  upon the 

c a i i c e l l a t i o r . 1  o f  a portion o f  the f e n c i n g  c o n t r a c t  b y  TBTA a s  

e v i d e n c e d  b y  t h e  d i r e c t i v e  of  t h e  TB ' I 'A ' s  e n g i n e e r  t h a t .  i t  t u r n  

c ) v e ~ -  (_tie ur.iusei3 fence rnat.eriia1 and subrni  t: a c r e d i t  proposal . 

Surrirriary j udgmcnt i s a l  s o  j . i -1appropr ia te  f o r  the account 

st.tit.ed c l . a i m s  a l l e g e d  hccausc "cln account .st.at.ed cannot. be made 

a n  i n s t r u m e n t  t o  (-:r-eat.e l i a b i l i t l y  when none  o t h e r w i s e  e x i s t s  h u t  

; ~ S S I I I T I ~ : :  . . . a n  c?xprcs:i agrr-.cmcnt to t . r ca t .  t.11~: s t . a t . cmen t .  i.11 

(-11.1 (2 s t i (1) 11 ;i s d 11 a c' (.: o II 1.1 L s 1. a L e cl . . . [ A ] c 1 d i I r i  1 o r a r i  a c: c (1) u t i  t. 
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s t . a t . e d  may nol. be u t i l i z e d  s i m p l y  as a n o t h e r  mcars t o  a t t e m p t  t o  

s t.a t.erncnt accouri!:. i t. g e n e r a t e d  f r o m  t.he i n v o i c e s  parid b y  t h e  

TRTA, A:; Lhere arc :  c o n f 1 i c : t i n g  a c c o u n t s  s k a t e d ,  it carnnot. be 

s a i d  that e i t -he r  one  was a c c e p t e d  b y  t he  o t h e r  p a r t . y .  Nor d o e s  

thc. (I 'C)UL 11 find t . h d t  t h e  d e p o s i t i o r i  t e s t i m o n y  of the d e f e n d a n t  as 

t u  t .he amount owed t.o p1 .a i . n t . i f f  c o n s t i t u t e s  a n  a d m i s s i o n  s i n c e  lit 

w a s  b a s e d  u p o n  a n  o f f e r  t o  t h e  p l a i n t i f f  i n  s e t t l e m e n t  of t h e  

a c c o u n t  that t h e  p l a i n t i f f  r e j e c t e d .  

A c c o r d i n g l y ,  i t  i s  

ORDERED t h a t  I-he motion a n d  c r o s s - m o t i o n  a r e  D E N I E D ;  a n d  i t  

i s  f u r t h e r  

O R D E R E D  t h a t  the pafties a r e  d i r e c t e d  t o  a t t e n d  t h e  

p r e v i o u s l y  s c h e d u l e d  m e d i a t i o n  c o n f e r e n c e  i n  P a r t  M e d i a t i o n - 1  and 

if t-lhc! c a s e  i s  n o t  s e t t l e d  t h e r e a t ,  t h e  p a r t i e s  a r e  t o  a t t e n d  a 

p r e - t r i a l  c o i - i f e r e n c e  i n  I A S  Part 5 9 ,  Room 12.54, 111 C e n t r e  

S t . i - cc t ,  N e w  Y o r k ,  N Y  1 0 0 1 3 ,  on A p r i l  2 8 ,  2 0 0 9  a t  2:30 E.M. t o  set. 
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