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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 11 

In the Matter of the Application of 
X 

__-_I-_------__-_---------_------------- 

HILARIE PAGE, 

Petitioner, 
Index No. 111737/08 

NYS U I 7  

-against- 

ISION OF HUr AN RIGHTS, 

Respondent. 

JOAN MADDEN, J. : 

- X  - - - - - - -  

In this Article 78 proceeding, petitioner Hilarie Page 

(Page) s e e k s  to reverse the "Determination and Order After 

Investigation" of the respondent N e w  York State Division of Iluman 

Rights ( t h e  Division), dated May 2 9 ,  2 0 0 8 ,  and t o  r e m a n d  t h e  

matter t o  the Division of Human Rights for further proceedings. 

Page, who is Caucasian and 47 years old, filed a Verified 

Complaint w i t h  t h e  Division on February 2, 2 0 0 7  against her 

former employer, Bad Boy Entertainment (BBE) I, a l l eg ing  that RBE 

engaged in unlawful age and race discriminatory practices. 

BACKGROUND 

Page claims that, on or about January 2 4 ,  2 0 0 6 ,  she w a s  

hired by BBE as an estate manager of a l l  of the houses of Sean 

C o m b s ,  CEO of BBE. Page's employment was terminated on February 

'BBE d i s p u t e s  that it w a s  petitioner's employer dur ing  the 
relevant period. 
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3, 2006, less than two weeks after being hired, by vashta Dunlap 

(Dunlap) , BEE’S Vice-president of Operations. In her complaint 

filed with the Division, Page alleged that Dunlap, who is 

African-American and 40 years of age, told her that she was being 

terminated because oE “a cultural thing” and because “this is a 

youth-oriented company.”2 In its answer t o  t h e  complaint, BEE 

generally denied t h e  allegations and asserted as a defense t.liat 

it was incorrectly named a party to t h e  proceeding. 

O n  May 3, 2007, Acting Regional Director Wilson Ortiz 

(Ortiz) issued a determination after an investigation finding 

that t h e r e  was probable cause to believe that BBE had engaged in 

unlawful discrimination (the Probable Cause Determination). On 

or about May 9, 2007, BBE submitted a request to the Division to 

reopen the proceeding in order  to vacate the Probable Cause 

Determination. This w a s  based on, inter a l i a ,  BBE‘s contention, 

which Page disputed, that petitioner’s employer was 207 Andersorl 

Avenue, LLC (LLC), not BBE, during t he  period alleged in the 

complaint. 

In a Division internal memorandum dated July 2, 2007 from 

Thelma Rodriguez (Rodriguez) to Caroline J. Downey (Downey) , 

Rodriguez recommended that BBE’s application be granted, that the 

investigation be reopened to amend the complaint to add LLC as a 

‘During a fact-finding conference conducted on April 17, 
2 0 0 8  by the Division, Dunlap disputed that she ever made this 
comment. 
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respondent, and that there be a full investigation into LLC‘s 

involvement in the case. 

arid LLC’s 

application to reopen the Probable Cause Determination issued by 

Ortiz, and remanded the case to t h e  Regional Director-, in 

accordance with the aforesaid memorandum. An Amendment to t h e  

Complaint adding 207 Anderson Avenue, LLC (LLC) as a respondent 

was served on t h e  respondents on July 5, 2 0 0 7 .  

On the same date, Downey granted BEE’S 

(hereinafter collectively referred to as respondent.) 

On April 17, 2008, both parties appeared at the Division for- 

a conference with investigator Alton Wolff (Wolff).3 Page was 

accompanied by a witness who claimed to have overheard t he  

alleged statements of discrimination made by Dunlap, respondent’s 

V . P .  of Human Resources. Page claims that Wolff told her  and her- 

witness that he would be speaking to both parties separately, 

since respondent‘s attorney was not comfortable with the t . w o -  

party conference plan which Wolff had originally planned. 

proceeded to hear separately each party’s version of the facts 

and arguments, including, among others, the  testimony of Page‘s 

witness, and the testimony of Dunlap. 

Wolff 

On May 29, 2008, Wolff submitted a “Final Investigation 

Report and Basis of Determination,” setting forth each of the 

parties’ positions, and detailing his observations. He concluded 

’Petitioner claims that she was previously apprised by W o l f f  
that Ortiz no longer worked at the Division. 
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that there was insufficient evidence to support Page's claim of 

discrimination based on age and race. 

By Determination and Order After Investigation, dated May 

29 ,  2008, Acting Regional Director Leon C. Dimaya (Dimaya) 

determined that there was no probable cause to believe t h a t  the 

respondent had engaged in the unlawful discriminatory practice 

complained of (the No Probable Cause Determination). He rioted 

respondent's statement that Pagels employment was terminated 

based on performance issues and issues related to personal 

preference, and found these reasons not to be a pretext. He a l so  

noted that, even assuming, arguendo, respondent ' s stated reasons 

f o r  discharging complainant were f a l s e ,  the investigation failcd 

to demonstrate that complainant's termination was connected to 

her age and/or race. 

Specifically, Dimaya observed, inter alia, t h a t  Dunlap was a 

long-time employee of respondent and was 60 years of age.4 He 

also noted that Page was hired out of a group of five individuals 

comprised of 3 caucasions, an African-American, and a Hispanic I 

two of whom were in their forties, and three in their thirties. 

Finally, he pointed out  t h a t  Page's predecessor had been 

caucasion and in her f o r t i e s .  Based upon the aforesaid, Dimaya 

'The record reflects Dunlap's age as both around 40 years of 
age and 60 years of age. 
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dismissed the complaint and closed the f i l e .  Thereafter, Page 

commenced the instant proceeding. 

THE PRESENT ARTICLE 7 8  PROCEEDING 

Page seeks to reverse the No Probable Cause Determination 

and to remand t h e  matter for further investigation based on the 

Division’s alleged failure to follow its own rules pertaining to 

witness testimony. Page argues that t h e  Division exceeded its 

authority by determining her  witness‘s credibility at the f a c t . -  

finding conference because her witness was not under oath. 

also claims that Wolff exhibited “extreme bias” during the 

investigation conference. 

Paye 

9 NYCRR 465.12, entitled “Hearings,” s e t s  forth the 

procedures f o r  the  administrative law judge to follow in 

conducting a hearing. It provides, inter alia, that ”Oral 

testimony shall be given under oath.” 

before the Division on an employment discrimination claim only if 

t h e  complaint is not distnissed ( P a t e 1  v N e w  York S t a t e ,  212 AD2d 

715 [2d Dept 19951). Here, since Page‘s complaint was dismissed,  

s h e  was not entitled to a hearing, and consequently, the 

testimony provided by her witness at the fact-finding conference 

did not have to be under oath. 

Division f a i l e d  to follow ita own rules. 

A hearing is required 

There is no showing that the 

With regard to t h e  bias c la im,  a review of the record fails 

to demonstrate bias on behalf of Wolff in conducting the fact- 
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finding conference, Page asse r t s  that Wolff exhibited bias by 

accommodating the wishes of respondent as to t h e  format of the 

conference, i.e., by not having a “two-party conference,” but 

instead, She also argues 

that the only issue which should have been addressed at t h e  

conference was LLC’s involvement in the subject matter. 

speaking to the parties separately. 

It is well settled that the standard for judicial review of 

an administrative determination pursuant to CPLR Article 78 is 

limited to inquiry into whether the agency acted arbitrarily or 

capriciously, without any sound basis in reason (see Matter of 

Arrocha v B o a r d  of E d u c a t i o n ,  93 NY2d 361, 3 6 3  [19991; Matter of 

Pel1 v Board of Educ., 34 NY2d 2 2 2 ,  231-232 [19741). If there is 

any rational basis or credible evidence to support an 

administrative determination, t h e  agency‘s decision must be 

upheld (id. at 231; Matter of Guzman v S a f i r ,  293 AD2d 2 8 1  ll”‘, 

Dept 20021). 

A determination of “no probable cause’’ by the Division “will 

not be set aside unless it is found to be arbitrary and 

capricious” ( M a t t e r  of Albert  v Beth Israel  Medical Center, 2 3 0  

A D 2 d  695, 697 [lf3t Dcpt 19961), as the agency has “broad 

discretion in determining the method to be employed in 

investigating a claim’’ 

R i g h t s ,  202 AD2d 2315,  2 3 7  [lBt Dept 1 9 9 4 1 ;  see a l s o  McFarland v 

(Bal v N e w  York S t a t e  D i v .  Of Human 
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Ncw York S t a t e  Uiv. Of f lu inan  R - i g h t s ,  2,41 AU2d 108, 112 [l” Dept 

13981). 

Furl.lierniore, a s  lony CYIS t.hf invest iya t ior i  i s  suf  f i r i  ent arid 

tl-i(_ cornpl ainarlt i s ; iLforded a L u l l  opport-llnity to presen t  h i s  o r  

h e r  clditli:j, a11 agency’ B determina t ion  w i l l  riot be overturned 

uril e s s  the rccor-d denionstrates Lhat i t s  i n v c s t i y a t i o l l  w t i s  

“abbrcviaked or one-s ided”  ( M a t t e r  of C ’ h i r g o t i s  v Mobi1 O i l  

Cor-p. , 128 AD;?d 400, 403 [l”’ Uept 19871). 

Iier-~i,  P;ige had a full arid f a i r  oppor- tuni ty  tc:, pi- 

clciirns , which inc luded  a fact - f indirig confcrence wi th  an 

o p p o r t u n i t y  for- h e r  t o  t c s t i f y ,  arid t o  have h e r  wi tness  t c s t i f y .  

‘I’here i s  no evidericic that. t h e  i n v e s t i g a t i o n  w a s  abb rev ia t ed  arid 

oric>-sidecI. Firial.1 y ,  01-1 t.1ii.s recor-d,  t h e  c:our-t canriot f i n d  t h a t  

tl-ie l l i v i s i cm’s  N o  P x - o h a b l e  Ce iuse  Dctermina tiori w a s  a r b i t r a r y  o r  

c a p r i c i o u s ,  or wi thout  a r a t i o n a l  b a s i s .  Paye bore Llie burcicn of 

showing probable c:c‘luse a:; t o  t h e  d i sc r imina to ry  acts charged 

( M a t t e r  of Shay  v C i t y  of E l m i r a ,  108 AD2d 968, 9 6 3  [3d D e p k  

19851). 

Page f a i l e d  t o  deriionstrate t h a t  respondent ‘s  d e c i s i o n  t o  

tei:miriate lieu- cn-ipioyment less than two weeks a f t e r  she was h i r e d  

w a s  motivated by any d i s c r i m i n a t i o n ,  p a r t i c u l a r l y  i n  l i g h t  of Lhe 

fact t h a t  P a c j c ’  s predecesso r  had a s imilar-  racial and age pr-ofi IC 

a s  P a y e ,  and t h c  f a c t  t . h t  s i r r i i l a r l y  s i t u a t e d  i n d i v i d u a l s  were 

cirnnny t.hc h i r i n g  pool . A b s e n t  any proof of unlawful 
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di scr - in i ina l : ion ,  t h c  Division prope r1  y concluded tha t  tliere was I-IC 

p robable  c ~ i u s e  t o  be l i cve  that. rcspondent. had engaged i n  

d i s c r i r r i i  I1 a t o r y  p T a c t i c: e s i 11 t e r rii i 71 a t i ng p e t2 i t. i o lie I' ' s e nip 1 o yi-ne 1-1 I: . 

Accordingly, it. is 

ORDERED AND ADJUDGED t h a t  the  p e t i t i o n  is denied and the 

proccc!diny is dj sniissed. 

This cons t i tu tes  the dec i s ion ,  o rder  and j udginerit of the 

court. . 

ENTER : 

-- , I--.- 
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