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SIJI’RKME COURT OF TJIE STATE OF NEW YORK 
NEW Y O M  CX)UN‘I’Y: IAS PART 6 

P I aint iff, Indkx No. 1 17868/06 

- against - 

JOSEPH LOWY, M,I)., NEW YORK PULMONARY 
ASSOC‘IA‘I ES, P.C. and DAVII) A. SILVEWAN, M.D. 
SUSIE CI lUN(j ,  M.I)., NEW YORK UNIVERSITY 
MEDlCAI, CENTER, and NY IJ HOSPITA1,S CI~N‘IER, 

Defendants. 
X ..................................................................... 

.JOAN U. LOBIS, J.S.C.: 
w 

In Motion Sequence Nurnbcr 004, defendant N Y  U 1 lospitals Centcr s/h/aNew York 

University Mcclical C‘cnter and NYU 1 Iospitals Center (“NYU”) sccks summaryjudgment pursuant 

to C.l’.f,.l<. I<ulc 3212, on the ground that no triable issucs of h c t  exist. Thc motion is opposed by 

plaintiff and by dcfendants Joseph Lowy, M.D., New York Pulmonary Associates, P.C. (“NYPA”), 

and David A. Silvcrman, M.D. By cross motion, Susie Chung, M.D., seeks suiiimary judgment on 

thc basis that NY‘IJ is vicariously liablc for the acts of-Dr. Chung; thus, should this courl find that 

N Y  U is cntitled to sunirnaryjudgment, 13r. Chung would likewisc bc cntilled to sunmayjudgment. 

For tlic rcasons sct forth hcrein, both motions arc dcnied. 

‘I’his action for medical malpractice and wrongful death arises out of plaintin‘ 

dcccdent’s March 22, 2005 admission to NYU for complaints of shoi-tncss of breath. Ms. Joseph, 

who was 54 years old at thc time, had a long history of asthma and smoking. She entered the 

hospital via the emergency room and was noted to be diaphorctic, with wheezes, rales, and hypoxia, 

She was treated with anebulizer, intravcnous steroids, and oxygcn. Ms. Joseph was admitted by Dr. 
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C‘li~ing liw exacerbaled a \ h i i a  and dironic; obstructive pulmonary discasc (“COPD”). Her brculhing 

stabiliLed, hid she continiied to have intcrmittciit clicst tightness, congestion, and coughing episodcs. 

On March 23, Ms. Joseph had ;I clicst c‘ 1’ scaii (thc “March 2005 Scan”), wliicli was notable for 

“indctcrminate pulmonary nodules”: a 6 iniii nodule in thc right upper lobe; a lobulated 7 nim iiodulc 

in tlic right lowcr lobc; subpleural lert apical nodule dcnxity; and, tiny subpleural lcft lower lobe 

riodular. densities. Adclitionnlly, an 8 niin well-circumscrjbcd granular glass nodule was sccn in Ms. 

Joseph’s right uppcr lobc. ‘l’hc radiologist’s impression was that thc nodules m y  bc infectious or 

inllammatory in etiology; however, a follow-up C‘I’ scan within 2-3 rnonths was I-ccommended, as 

well as comparison ol- this scan with any prior chest CT scans, if available, to ~ S S C S S  thc chronicity 

01‘ the lindings. 

On March 25, Michael Jager, M.U., a pulinuli~ology fellow, and Michael 

Frankenthaler, M.D., a pulnionologist horn NYPA, saw Ms. Joscpli for a pulmonary consultation 

that had been ordered by Dr. Chung on March 24. Dr. Jager rcconiincnded that Ms. Joscph slarl 

taking Advair, continue taking Albuterol as needed, and taper stcroids over two weeks. I lis notes 

reilect his recommendation that she have a repeat chest C1‘scan in two months, and emphasize his 

rccommcndation that shc ccasc smoking. Dr. Frankcnthalcr also notcd that hls. Joscph should have 

a follow-up C‘l’ scan in two months. Dr. Lowy took over for Dr. Frankenthaler for the weekend of 

March 26-27. Dr. Lowy saw Ms. Joseph at least twice over the weekend, and recommended 

discharge on March 27. Shc was discharged on March 27 by Dr. Chung; Nurse Amanda Philip was 

thc iiui se who physically discliargid Ms. Josqili. 
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On April 22, 2005, Dr. 1,owy saw Ms. Joseph for licr first lollow-up appointment. 

She had liirthcr appointiiiciits approximately cvcry or every otlicr iiiorith (May, Junc, July, 

September, October, aiid Dcccmber). Over the samc pcriod, she was also sccing hcr primary carc 

physician, Dr. Silverman. Ms. Joseph testilied that at each visit to Dr. Lowy, shc complained that 

Iicr brcathing was getting worse. Dr 1,owyperformed tests at cach visit, but did riot ordcr a C: I’scan. 

Ms. Joseph did not Iiavc a rcpcat CT scan until Dcccmbcr. She testilied that during her Deceinbcr 

appoiiitincnt, I h .  1,owy scheduled her h r  an immcdiatr: C r scan; this scan took place on Decem bcr 

23, 2005 (thc “Jlcccmbcr 2005 Scan”). ‘The ncxt day, Ms. Joseph lcarncd the results of thc 

December 2005 Scan during an appointment with Dr. Si lvcrnian for something unrclated; thc 

Ilcccmber 2005 Scan showed malignant lung cancer. The radiologist who rcad the Decembcr 2005 

Scan did a coinparisoil study to the March 2005 Scan, which showed, i ~ t c r -  alin, that a nodular 

spiculated density in the right upper lobe had increased in size from 0.6 cm to 1.7 x 1.4 cm, and a 

spiculated nodule in the right lower lobc had increased in size from 0.6 cm to 1.5 x 1.3 cm. Plaintiff 

cornrnericed this action on December I ,  2006. She died on September 14,2007, and therealter, licr 

estate was substituted. 

PlaintifFallcgcs that Ms. .loscph’s physicians’ iailurc to inform Ms. Joseph that tllc 

report Irom her March 2005 Scan recoinmcndcd a follow-up CT scan within 2-3 months led to a 

delay in diagnosing her lung cancer. Ms. Joscph testified at her 2007 deposition that no one 

inl‘ormed her that there was a problem wjtli thc March 2005 Scan, and that Dr. J,owy told her that 

the March 2005 Scan W;-LS “fine” or soiiisthiiig siiiiilai- to that. Di-. Sili;ei-man testified that hfs. 

Joseph told liim that thc March 2005 Scan was “negative”. 

. . , .  , , . . , . .  .-3- 
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The allegations of negligence against N Y U ,  as set forth in plaintiffs bills o l  

particulars, include, inlei4 ulici: failing lo notify, alcrt or otherwise inform Ms. Joseph ol' tlic 

seriousness and sigiiilkancc of the March 2005 Scan at any time during her admission or prior to 

her dischargc from the hospital; failing to coniparc the March 2005 Scan to Ms. .Joseph's prior chcst 

C'T scans; hiling to provide Ms. Joseph with proper discharge instructions; failing to notify, alert 

or otherwise inl'orm Ms. Joseph or the nccd for ;1 lollow-up CT scan in two months' time; and, 

delaying [he issiiancc o r  a discharge summaiy. In the bills of particulars as to N Y l J ,  plaintiff' 

iiicludcs Dr. Chung as ai1 cinployee olNYU. 

I n  scckiiig summary judgmcnt, NYU asscrts that Drs. Chung and Lowy are private 

attending physicians and were not cmployed by NYU, that all of' thc trcatment providcd lo Ms. 

Joseph during hcr admission was providcd by private attcnding physicians, and that tlic NYU staff 

ineiiibers properly followed the directions of these physicians; as such, NYIJ claims that it is not 

vicariously liable for the acts oi'Dr. Chung or Dr. Lowy. NYU also asserts that evcn if the court 

found N Y l J  liable Lor the acts of Dr. Chung under an ostensible agency theory, Dr. Chung 

appropriately discharged her duties as a hospitalist. Further, NYU argues that even had Dr. Chung 

departed from acccptcd practicc by hiling to providc Ms. Joscph with thc rcsults from thc March 

2005 Scan, this departurc was not a proxiinate cause of Ms. Joseph's in.juries, becausc Dr. Silvennan 

and Dr. I .owy knew of her need for i'ollow-up C'I' scans and assumcd responsibility for her care after 

hcr dischargc from NYIJ. 

It is well-established that a hospital caruiot be held liable for the acts o f a  patient's 

I-Till v. St. Clare's Hosp., 67 N.Y.2d 72, 79 (1986); Welsh v. Scheinfcld, 21 private physician. 
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A.11.3d 802, 807 ( 1  st Ilcp’t 2005). However, courts have rccognized “apparcnt or ostensiblc 

agency,” also knowii as “agency by cstoppcl,” as a predicate lor iiiedical nialpractice liability. u, 
supra, citinx Hannon v. SieEel-Cooper, 167 N.Y.  244 ( 1  90 I ) .  The theory ofostciisible agency “has 

bccn applied to hold a hospital or clinic responsible to a paticnt who sought medical care at the 

hospital or clinic rathcr than from any particular physician although the physicinn whosc malpractice 

caurcd injury to tlic patient was not an employee ofthe hospital or clinic. . . .” Hill, supir, 80-X1 

(cilalioris omitled). “[A I hospilal may be held vicariously liable, based on tlic principle ol‘agcncy 

hy cstoppcl, I‘w tlic :acts or  an indcpcndcnt physician where the physician was provided by tlic 

hospital or was otherwise acting on tlic hospital’s bchalf, and the patient rcasonably believed that 

thc physician was acting at thc hospital’s behest.” Saravola v. 13rookdalc FIosp. & Mcd. C‘tr., 204 

A.D.2d 245 (1st Lkp’ l ) ,  g p .  denietl, 85 N.Y.2d 805 (1995). 

NYU has met its burden, supported by defendants’ deposition testimony, to 

demonstrate that ncither L)r. Lowy nor Dr. Chung were employed by NYU at the time olthe allcgcd 

malpractice. Warden v. Orlandi, 4 A.D.3d 239,24 1-42 (1 st Dcp’t 2004). The burden shifts to 

the parties opposing this motion to raise a triable issue of fact, supportcd by competent evidcncc, as 

to agency by estoppel. Td- at 232. In opposition to api-imafacie showing of the abseiice of actual 

agency, the opposing party “‘cannot rely on conjecture and inferencc to cstablish agency, either 

actual or ostensible.’ Indeed, ‘ [ r ] d  speculation is no substitute for cvidcntiary prool‘in admissiblc 

form that is required to establish the existence oi‘a material issue oflact and, thus, defeat a motion 

rei suiiiiiiaiy j U L I ~ I I I G I I ~ . ” ’  Icl. (iillt;i iial Litaliuii uiiiittccl). 
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I’lain~i~~aiid co-clci‘endants, in opposilion, raise the fact [hat Ms. Joseph entcred N Y U  

via h e  c i n c r p c y  room imd that her physicians were assigned to her by NYU. Indeed, Dr. Chung 

testified: 

A. Q * 

A. 
0. 

A .  

0. 
A. 
Q. 

A. 
Q. 
A. 

Q. 

A. 

How are you affiliated, if you remember, regarding Helene 

I3y thc emergcncy room. 
110 you remember who contacted you? 
No. 
Do you remember whcthcr it was a physician or a nurse or 
SOI11lmIlt: elsc‘? 
It was citlier a physician, an attending physician or a house 
staff physician from the ER, 
And were you coiilactcd in person ur ovcr the phonc by page? 
Over tlie phone by pagc. 
Aiid did you havc a conversation at that time with the persoii 
who called you from tlie ER? 
YCS. 

Arid what did they tell you? 
‘I’hcy told me thcy had a patient in the hospital who is coming 
in who looked like shc may have COP11 exacerbation. They 
wcrcn’t clear if she had a primary care physician who was 
admitted to NYIJ and I was on call that day (or admitting 
patients who are unassigned li-om tlic emergency room and 
thcy asked mc to accept her. 
Could you please just tell me what thc procedure was at NYU 
for patients who didn’t havc a primary carc doctor at NYIJ? 
‘I’hcy called the hospitalist on call that day, whoever tlic 
doctor is listed as on call to accept uiiassigned patients, they 
would call that physician and thcy would tell that physician, 
this patient nccds admission, and that patient will then get 
adinittcd to that physician’s service. 

Joseph? 

LJndcr Mduba v. Beriedictiiie Ilosp., 52 A.D.2d 450 (3d Dcp’t 1976), whcrc a physician is an 

iridcpcndent contractor retajiicd by the hospital for certain services, the hospital may be liable for that 

pliysiciaui’s ricgliguilce ill some Cii-LuiiistaiiCes, including the iiistancc Khcn a patient critcrs thc 

hospital fbr emergency treatment sccking treatment from the hospital and not liom a particular 
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physician. I n  this case, Ms. Joseph cntcrcd NYU via the einergeiicyrooni and did not scck tr-calment 

Irom ;I particular physician. It appcar-s that shc was assigned to Dr. C h n g  because Dr. C l ~ u ~ i g  was 

“the hospitalist on cull that day . . . to acccpt unassigned patients.” Although Dr. Chung evciitually 

contaclcd Ms. .Toscph’s primary care physician, Dr. Silverman, Ms. Joseph was not ref‘erred to thc 

Iiospital by him, nor did hc assume responsibility over hcr carc during her adniissicm. At the very 

least, thc partics opposing N Y  U’s motion for summary judgment have raised material jssucs of fact, 

supported by cornpetelit evidencc such as deposition testimony, as to whelher NYU is vicariously 

liable [or the acts of Dr. C‘hung iiiidcr tlic thcory of ostensible agency. 

l’uriiing to N Y IJ’s argument that Dr. CIiung appropriately discharged hcr duties as 

a hospitalist, thc party moving for surnmary judgment in a incdical malpractice action must make 

a prima f i r ie  showing of cntitlcmenl to judgment as a matter of law by showing thc abscnce of LL 

triable issuc of fact as to whcthcr the defendant physician was negligent. Alvarez v. Prospect I losp., 

68 N.Y.2d 320,324 (1 986). “[Blare allegations which do not refute thc specific hctual allegations 

oPmedical malpractice in the bill dparticulars are insuliicient to cstablish entitlement to judgment 

as a matter of law.” Grant v. Hudson Val. Hosp. Ctr., 55 A.D.3d 874 (2d Dep’t ZOOS). Once the 

movant makes apri/rru.fircit. showing, the burdcn shifts to the p a ~ t y  upposing the motion “to produce 

evidentiary proof in admissible form sufficicnt to cstablish the existence of niatcrial issues of fact 

which requirc a trial of thc action.” Alvarez, supra ai 324 (citation omitted). Spccifically, this 

requires, in a mcdical inalpracticc action, that a plaintil‘f‘opposing a physician’s sunimaryjudgment 

1110 ti 011 

must submit evideiitiary facts or inatcrials to rebut the prima facie 
showing by thc defendant physician that he was not negligent in 
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tl-cating plaintill’so as to demonstrate the cxistcnce of a triable issue 
of fact. . . . General allcgations of medical nialpracticc, merely 
conclusury and unsupported by compctcnt evidence tending to 
cstnhlish the essential clcmcnts of medical nialpractice, arc 
insullicient to dcfcat defendant physician’s summary judgment 
1110 tion, 

rd. at 324-25 (citations omitted). 

In support of‘NYU’s argument that Ih. Chung was not negligent, N Y  IJ annexes the 

alllrniation of Michael Grossbard, Mal), ,  a physician du ly  licensed to practice triediciiic in thc Slate 

oi‘New Yorli and board certiiied in interiial iiiediciiie and nicdical oncology. He bases his opinions 

on his rcview ofthe pertinent medical rccords, pleadings, a i ~ d  deposition testimony, and also OII his 

training aiid cxpci-icncc. 1 IC opines, to a reaso~iablc dcgrce of inedical ccrlainty, that the carc and 

treatment rendered to Ms. Joseph by NYU and by Dr. Chung was proper in all rcspccts and well 

within thc ncccpted standards ol‘ good nicdical practice. Dr. Grossbard contends that L3r. Chung 

appropriatcly contacted Dr. Silvennan aftcr rccciving the results of the March 2005 Scaii and 

apprised him of the results, properly rcqucsted a consultation by NYPA, and conveyed all rclcvant 

inlomiation to the consulting pulnionolgist. NYU’s expert avers that Dr. Chung appropriately 

treated Ms. Joseph’s acute symptoms-shortncss of breath and chest congcstion-and satisfkd hcr 

obligation as a hospitalist by contactiiig Ms. Joseph’s primary care physician, Dr. Silverman. 

Finally, Dr. Grossbard asserts that thc carc and treatment provided to Ms. Joseph did not proximatcly 

cause her ultiniate irijiiries. He opincs that once Ms. Joseph was discliargcd, her relationship with 

Ih. Cliung cndcd and Dr. Silverman and Dr. Lowy assumed responsibility lor Ms. Joseph's care, 

both of whom, Dr. Grossbard asserts, were aware ofthe iiecd for follow-up CT scans. Dr. Grossbard 

subinits that Dr. Chung’s iiivolvcment in Ms. Joseph’s care was not a factor in her outcome. 
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NYU has not met its burden as the proponent of summary  judgment to eliminatc all 

material issues olfiict. PlaintiKallcges, intcr alia, that Dr. Chung was negligent in failing lo convcy 

the results of‘lhe March 2005 Scan to Ms. Joseph. Nowlicrc in his afiirmation does Dr. Grossbard 

address this allegation; hc asscrts that Dr. Cliung properly discharged her duties as a liospitalist by 

inlbrining nr. Silverinan oftlic March 2005 Scan results, but does not address whether it was or was 

no( a deparliire li-om h e  acceptcd standard ol‘ care liir 1lr. Chung allegedly to fail to convey thc 

results to Ms. Joscph, tlic patjciit. I)r. Grossbard docs not affirmatively s lak  lliat 1)r. Chuiig did no1 

havc a duty, as the hospitalist assigned to Ms. Joscph’s care, to infonii Ms. Joseph ofthc rcsults oi‘ 

I 

thc March 2005 Scan and thc nced to have a follow-up C’I’scan within two to thrce months. Telling 

thc patient to follow-up with her primary physician and pulmonologist is iiot thc sanie as ini‘wmirig 

tlic piiticnt of the rcsults 01’ Iicr tesls and the recommcndation to have repeat testing; there is a11 

clcinciit of irnportancc and iicccssity that is iiot conveyed by simply tclling the patient to follow-up 

with othcr physicians. Other courts have ibund that a physician who is preseiitcd with aradiolngist’s 

rcpoit with rcconimcndations for follow-up studies is undcr a duty to tell the patient oi‘such findings 

and suggestion for follow-up studies, even if that physician is treating thc patient i’or a dii‘fcrcnt 

illness or condition. &, Mikus v. Rosell, 19 Mix .  3d 178 (Sup. Ct. Richmond Co. 2008). 

As lo thc issue of proximate cause, Dr. Grosshard docs not address plaintiffs 

allegation that Dr. Chung dcparted from accepted standards of care by delaying in providing a 

writtcn discliargc summary. Dr. Lowy testiGed that lie attemptcd to acccss Ms. Joseph’s coiiiplete 

discharge repurl a1 her Grst uutpalieril appointrricril on April 22, 2005, bul it was 1101 available. Dr. 

Chung did not dictate her fill1 dischargc summary until May 5 ,  2005; this discharge summary 
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contained the instruclions for Mq. Joseph to have a repeat CT scan within two months. Hccause nr. 

Grosshard does not ;iddress this allegation, it is unclear whelher Dr. C:hung’s delay in issuing a 

dischargc sunimaiy constituted a dcparturc, and wlictlicr thc departure was a proximate causc of Ms. 

Joseph’s ultimate injuries. Material questions o f h c t  remain as lo what Dr. C‘hung’s duty was to Ms. 

Joseph, and whether Ilr .  (11111iig breachcd that duty,  

did not shift to thc partics opposing the motion “to producc cvidcntiaty proof in  admissible h r m  

sul’iicicnt to establish the existcnce of material issues of lid which requirc a trial of thc action.” 

Alvare~,  supra, at 324 (citation omitted). Assuming, argue/zh,  that the burden Iiad sliiikd, all 

partics i i i  opposition raise an issue that was not addressed in NYU’s motion: thc vicarious liabilily 

NYU may have l‘or the alleged departures ofNurse Aniada Philip who, in discharging plaintiff, failcd 

to include in Ms. Joseph’s Ilischargc Instructions thc nccd for a follow-up chest CT scan in two to 

three nionlhs. Nurse Philip tcstified that if a paticnt had a test and was being discharged with 

instructions rclatcd to that test, then she would put those instructions in thc paticnt’s Discharge 

Tnstmctions. Nurse Pliilip testified that she would have read the report ofthe March 2005 Scan and 

the consultation report from Drs. .lager and Frankcnthalcr, which both indicated the need for follow- 

up. Despite this, Nurse Philip did not include those findings or recomiiicndations in thc 13ischarge 

Instructions that she prepared for Ms. Joseph. Plaintiffs cxpcrt, aphysician duly licensed to practice 

incdicine in the State ofNew Yoxk and board ccrtificd in surgery, with a subspcciality in surgical 

Nurse Philip also had the opportunity to notify Ms. Joseph of the need 
lor the recomnicndcd Chcst C‘I‘ Scan in 2-3 iiionths[’] time by putting 
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tlial instruclioii in her Discharge Tnstruclions, howcvcr failed to do so 
and simj lady NYlJ departed fioiii good and accepted medical 
practices in  failing lo include thosc ~cconimendatioiis in hcr written 
discharge instructions. 

PlaintiIrs expert coiiteiids that thcsc instruclions to lollow-up for a C'1' scan in two to three months 

wcrc instructions that were required to bc includcd in Ms. Joseph's written discharge instructions. 

As a resiilt oi'tlic fai lurc to include these instructions, plaintill's expert aftirnis that Ms. Joseph lost 

any chance to ciire her cancer. 1 lad she been properly iiiformcd of the hidings arid been advised of 

lhe need lbr ;I lbllow-up CT scan in  two iiiontlis' lime, plaintiff's cxpei-t mailitailis that thc test would 

havc bccn pcrforincd and the iIiten/id growth ofthc nodules scen, thereby leading lo an earlier cancer 

diagnosis and a cliancc for long tcrm survival and curc. Instcad, the cancer grew and spread to ail 

incul-ablc stage. 'I'hc fact that the nodules increascd in size from March to Dcccniber 2005 rellccts 

that it is lint pure spcculation to iind that a11 earlier referral may have led to a better prognosis. 

Rcrlingcr v. Kraft, . A.I).2d 2009 WL 670435 ( 1  st Ilcp't Mar. 17, ZOOS). 

Matcrial issucs of fact remain as to NYU's liability for the alleged ncgligence d D r .  

Cliung and otlicr cniployccs. 'I'he motion and cross-motion arc dcnied. The parties arc directed lo 

appear for a prc-trial confcrcncc on May 5 ,  2009, at 9:30 am.,  in courtroom 345 at 60 Ccntrc St., 

New Y 

Ilatcd: 

'ork, Ncw York. 

This constitutcs thc 

April 3, 2009 

decision and order of the 

J O A N ~ .  LOBIS, J.S.C. 
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