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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY O F  NEW YORK 

X 
1 4 6  CHAMBERS OWNERS, LLC, 
---1---1---1------------------------- 

I N D E X  NO. 600288/2008 
Plaintiff, 

148 MAGNOLIA, LLC, LOGE0 ASSOCIATES, 
LLC, TOJA ENTERPRISES, LLC, RYFI, 
LLC, PUBLIC CONTRACTING NYC, INC.  

Defendants. 

s 
X -I-------I------c---__l___________l__ 

f N T R  

8 .  SOLOrmoN, J.: 

ODTJCT IOH 

I n  an action for p r o p e r t y  damage 

defendant 148 Magnolia, LLC ("Magnolia") moves to disqualify M e  

law firm of Weg and Myers, P.C. I " h t & M " )  from c o n t i n u i n g  to 

represent p l a i n t i f f  146 Chambers Owners,. LLC ("Chambers") . 

Chambers cross-moves for sanctions under NYCRR 130-1. For the 

reasons set f o r t h  below, Magnolia's motion is granted,  and 

Chambers' cross-motion i s  denied. 

Magnolia and Chambers are adjacent  p rope r ty  owners. 

James S t o c k w e l l  ("Stockwell") is a principal of Magnolia. On May 

4, 2007, a fire t h a t  o r i g i n a t e d  a t  Magnolia's building spread t o  

Chambers' building. A f t e r  the fire, Magnolia submitted a claim 

to its insurance company, and it was den ied .  According t o  

Stockwell, he then sought legal representation for Magnolia and 
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consulted wi th  W & M .  

Stockwell claims that he met with two of W&M's 

a t to rneys ,  one of whom was Dennis T. D'Antonio ("D'Antonio") ,I 

about retaining W&M t o  represent Magnolia. Stockwell states t h a t  

he revealed t h e  following c o n f i d e n t i a l  i n fo rma t ion :  (a)"the f a c t s  

and circumstances surrounding our claim against our insurance  

I company"; (b)"possible theories and strategies that might be 
I 

I 
I available [ r e g a r d i n g ]  our claim against our  in su rance  company"; 
1 

(c)"the possibility of our  being sued by third-parties damaged as 

a result of the fire"; and (d)"possible defenses to any suit 

I a g a i n s t  us b y  third-parties damaged as a result of the f i re . "  
I 

Stockwell asserts that, a f t e r  he met w i t h  D'Antonio, he 
I 

delivered v a r i o u s  documents to W & M .  

M. Rexach, W&M's o f f i c e  manager, sen t  h i m  a re tainer  agreement 

and advised him that W&M had d ra f t ed  a letter to be s e n t  to the 

a t t o r n e y  representing Magnolia's insurance company. The letter 

was about an examination under oath, which t h e  insurance  company 

was demanding. Stockwell subsequently advised W & M  t h a t  Magnolia 

had decided t o  retain a n o t h e r  law f i rm to represent it. 

He a l s o  avers t h a t  Cynth ia  

D'Antonio submits an  affirmation i n  opposition. He 

claims t h a t  he has no recollection of  meeting w i t h  Stockwell, but 

bel ieves  that a meeting took place because of a calender e n t r y ,  

I S t o c k w e l l  cannot remember t h e  name of the o t h e r  W&M 
a t t o r n e y  who was present at t h e  meeting. 
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an i n t a k e  form, and e-mails exchanged between Stockwell and Ms. 

Rexach. D'Antonio apparently d i d  not take any notes during the 

meeting. Nevertheless, he claims t h a t  Magnolia was seeking 

representation only w i t h  respect to its insurance claim. He 

states t h a t  it is " h i g h l y  unlikely" t h a t  he discussed Magnolia's 

potential liability to third-parties damaged by the f i r e  and 

possible defenses to any t h i r d - p a r t y  claims. (Affirmation of 

Dennis D'Antonio, ¶ 9 . )  H i s  position is that he regularly has 

pre-retention meetings w i t h  potential clients, and his firm 

s h o u l d  not be disqualified f rom r e p r e s e n t i n g  their adversaries 

where it i s  n o t  r e t a i n e d  after an initial conference.  

Approximately seven months after the meet ing  with 

Stockwell, W&M filed a summons and verified complaint a g a i n s t  

Magnolia on behalf of Chambers, alleging that Magnolia is liable 

to Chambers for damages caused by the f i r e .  The instant motion 

and cross-motion then followed. 

prscvs$IoN 

Magnolia correc t ly  argues t h a t  W&M should be 

disqualified from representing Chambers. 

Professional Responsibility, a an a t t o r n e y  is prohibited from 

"represent[ing] another person in the same or a substantially 

Under the Code of 

The Code has been repealed and replaced w i t h  t h e  Rules of 
Professional Conduct ( e f f ec t ive  April 1, 2 0 0 9 ) .  
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. -. . . 

related matter in which t h a t  person's interests are materially 

adverse to the interests of t h e  former client." DR 5 - 1 0 8 ( a ) ( l ) .  

A lawyer also cannot, w i t h  certain exceptions, use "any 

confidences or secrets of t h e  former client." DR 5 - l 0 8 ( a ) ( 2 ) ;  DR 

4-101. EC 4-1 provides :  "Both the fiduciary r e l a t i o n s h i p  

existing between lawyer and client and the proper function of the 

legal system require the preservation by t h e  lawyer  of  

confidences and secrets of one who has employed or sought t o  

employ t h e  lawyer " 

"A p a r t y  attempting t o  disqualify an attorney under  DR 

5-108 (a) (1) 'must prove: (1)the existence of a p r i o r  attorney- 

client relationship between t h e  moving party and opposing 

counsel, (2)that the matters involved in both representations are  

substantially related, and I3)that the i n t e re s t s  of the present 

client and former client are materially adverse." P e l l e ~  * 0 v. 

Omenheimey & Co.,  Inc,, 49 A.D.3d 94, 98 (lst Dept. 2008) 

(quoting m n  i-Ples, Inc .  v.  M eyner & Lan dis, 8 9  N.Y.2d 123, 131 

( 1 9 9 6 ) ) .  

when the moving p a r t y  establishes these t h r e e  factors. 

An irrebuttable presumption o€ disqualification arises 

"The irrebuttable presumption is imposed in order to 

safeguard client confidences and 'to free the former client from 

any apprehension that' they will be used to the client's 

detriment in another matter." Pe l  lecrrino , 49 A . D . 3 d  at 98 

(quo t ing  Lolo w v. W.R. G race & Ca ., 83 N.Y.2d 303, 309 (1994)). 
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The presumption a150 is in accordance with an attorney's ethical 

obligation to even "avoid an appearance of impropriety." 

0 3  N.Y.2d a t  308. 

With respect t o  the f i r s t  factor ,  it is 'well 

established t h a t  the fiduciary relationship existing between 

lawyer  and client extends to a preliminary consultation by a 

prospective client w i t h  a view toward retention of t h e  lawyer, 

even where ac tua l  employment does n o t  arise.'' ,Rose Ockq 

Foundat ion, I n c .  v. Liebnviti: , 155 A.D.2d 426, 427 ( Z n d  Dept. 

1989), q u ~ t e d  & r n e s s i n q ,  49  A.D.3d at 99. Here, it is 

undisputed that Stockwell c o n s u l t e d  with W&M w i t h  a view toward 

retaining it to represent Magnolia. Thus, t h e  first fac tor  is 

s a t i s f i e d .  

With regard to the second fac tor ,  c o n t r a r y  to Chambers' 

argument, the information Stockwell shared w i t h  W&M is 

substantially related to t h e  claims asserted a g a i n s t  Magnolia in 

this case.  

fire, and this lawsuit is a l s o  for damages a r i s i n g  therefrom. 

The consultation was about damages caused by the 

Chambers argues that the meeting was only about Magnolia's 

i n s u r a n c e  claim, which is separa te  and distinct from the claims 

made a g a i n s t  Magnolia by Chambers in this case. 

However, according to S t o c k w e l l ,  the meeting was not  

s o l e l y  confined to Magnolia's Insurance  claim. 

h e  discussed potential claims t h a t  could be asserted against 

He asserts that 
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Magnolia by third-parties due to the f i r e  and possible defenses 

thereto. As noted, D’Antonio has no recollection of the meeting 

and cannot refute that t h i s  information was shared with him. His 

lack of recollection does not eliminate t h e  ethical issues 

presented on this motion. Lastly, the third factor is s a t i s f i e d  

because Chambers is suing Magnolia in this litigation. 

The duty under DR 5-108{a )  ( 2 )  and DR 8-101 not to 

d i s c l o s e  confidential information is ”broader than t h e  a t torney-  

client privilege.” -, 49 A . D . 3 d  at 98. A6 such,  a 

p a r t y  seeking disqualification need not show t h a t  confidential 

information will d e f i n i t e l y  be imparted; ”a  reasonable 

’ probability of disclosure” is sufficient. u. 
Magnolia has demonstrated a reasonable probability of 

d i sc losu re  in this a c t i o n .  Magnolia has established, t h rough  

Stockwell’s affidavit, t h a t  it shared confidential information 

w i t h  WdM. 

information and the issues presented i n  this case, Magnolia has 

shown a reasanable probability t h a t  said information will be 

disclosed. W&M argues that it cannot disclose that which 

D‘Antonlo does no t  remember. However, an  attorney cannot avoid 

disqualification by simply stating t h a t  he does n o t  recall 

h e a r i n g  confidential information shared by a prospective client. 

Given the substantial connect ion  between that 

3 s ~  Seelev v. Se e l e ~ ,  129 A.D.2d 625, 626-27 (2nd Dept. 1987). 
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Chambers argues t h a t  Stockwell’s affidavit does n o t  

contain enough d e t a i l  about the confidential information he 

shared w i t h  W&M. However, a p a r t y  in Magnolia’s position is not 

required to disc lose  t h e  preclse information it provided because 

“ [ s ] u c h  a requirement would breach t h e  very  confidence sought to 

be protecv‘ed. ‘‘ Uehov  it?/ 155  A.D.2d a t  428; g;Lso -1s v ,  

Vi11 aqe V g i c F t ,  IncA , 99 Misc.2d 822, 824-25 (SUP. c t .  N.Y. CO. 

, 113 F. Supp. a S. pictures 1979) ;  x .c ,  -:re CorYJlr v..me:s Bro 

265, 269 ( S . D . N . Y .  1953). F u r t h e r ,  “it is well settled t h a t  

doubts as to the existence of a conflict of interest must be 

resolved i n  favor of disqualification.” 

428 

Liebw- , 155 A.D.2d at 

Stockwell has described h i s  meeting with W&M in 

sufficient detail and has identified information that is 

undoubtedly confidential in n a t u r e .  

discuss potential claims and defenses w i t h  a pas ty  and t h e n  

subsequently b r i n g  s u i t  against it on behal f  of an adversary. 

Chambers’ cross-motion for sanc t ions  is entirely without merit 

and is denied with $100 costs. 

A law firm simply cannot 
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I 

Based on the foregoing, i t  hereby is 

ORDERED t h a t  t h e  motion to disqualify t h e  law firm of 

Weg & Myers, P.C. from representing p l a i n t i f f  is granted; and it 

f u r t h e r  is 

ORDERED that the cross-motion is denied, with $100 in 

cos ts  to abide t h e  outcome of the case; and it f u r t h e r  f s  

ORDERED t h a t  p l a i n t i f f  s h a l l  have 45 days from t h e  date 

of e n t r y  hereof t o  retain new counsel, which s h a l l  serve a notice 

of appearance on all counsel in this action and t h e  r e l a t e d  

actions (111200/2007 and 101854 /2008) ;  and it further is 

ORDERED that counse l  f o r  a l l  p a r t i e s  in this action and 

the r e l a t e d  a c t i o n s  s h a l l  appear f o r  such preliminary or 

compliance conferences as may be appropriate on June  8, 2009 at 

11:OO a.m.; t h e  movant shall n o t i f y  all parties and bring proof 

thereof  ~ 

Dated: April , 2009 
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