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SUPREME COURT OF THEE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 36

LOIS ILANE TRAVEL., INC.,
Plainti(T,

-against- Index No.

MAJESTIC HOTEL CORP. d/b/a PARK SOUTHE : V4 600680/08
HHOTEL *‘f, é‘
)

DORIS LING-COIAN, J. : : ,V 'wla,u,,
4 ‘[.‘ - _:‘r_-h‘

In this action, delendant has moved for bummdlﬁmdgn{'\dﬂl@lsmlssmg: r the complaint and
plaintiff has cross-moved for partial summary judgment. -

Plaintiff is a travel agency based in New York. Defendant is a corporation operating a
hotel located at 122 Last 28" Street in New York City. From 2002 (o 2007, plaintif{l
recommended defendant’s hotel (o its clients who required hotel accommodations in that
neighborhood, and otherwise promoted the hotel Lo its clients in exchange for reduced rates.
Plaintiff made bookings for its clients and reccived commissions from defendant. As of January
1, 2008, defendant no longer desired to offer room bookings to plaintiff at a reduced rate and no
longer permitled plaintiff to use defendant’s reservation system to make bookings.  Other than
with respect to certain room bookings made in 2007, which delendant had accepted [or various
periods in 2008, defendant decided not (o extend the reduced rates from its listed rate to plamntifl
beyond 2007.

Plaintiff commenced this action on or about March 24, 2008. Four causes of action are
alleged in the complaint: (1) specific performance requiring defendant to honor its contract with

plaintiff; (2) deprivation of the benefits of the contract including loss ol revenue due to
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defendant’s breach ; (3) failure to pay for commissions due in accordance with the parties’
contract; and (4) tortious interference with plaintiff’s business relationships in which plaintiff
seeks damages, including punitive damages.

Defendant has moved for summary judgment dismissing the complaint, arguing that no
agreement was ever executed by the parties. Annually, until the end of 2007, delendant issucd a
rate sheet which set forth the discounted rates that defendant would extend to plaintiff’s clients.
Defendant contends that the rate sheet contained a caveat that the rate was subject (o plaintifl"s
annual room production. Defendant denics that the rate sheet constituted a binding agreement.

Delendant asserts that the rcason the hotel did not extend a discount to plaintiff for 2008
was because in 2007, plaintif1 did not generate sullicient room night reservations (o justify a
discount and plaintifl cancelled or modificd various reservations at the last minute which
prevented the hotel from re-booking the room, causing a loss in revenue.  Defendant also asserts
that for six years, plaintiff would invoice delendant for its commissions on room bookings and
defendant would pay the invoices prompltly on receipt. Defendant avers that there are no
outstanding invoices based upon a review ol the hotel™s accounting and room rescrvation records.

Defendant’s legal arguments for dismissal arc as follows: (1) since plaintiff fails to
identify an existing contractual term that defendant failed to perform, plaintiff is not entitled to
rclief; (2) plaintiff has no damages which arc recoverable as a matter of law; (3) since
cxtraordinary damages, such as punitive damages, were not within the contemplation of the
parties as the probable result of a breach at the time or prior to contracting, recovery is barred;
and (4) in the event that an oral agreement may exist, the statute ol {rauds would bar the

enforcement of said agreement after one year.

3]
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PlaintifT opposes defendant’s motion and cross-moves for partial surnmary judgment on
the issue of liability with respect to the [irst and second causes of action and the dismissal ol the
affirmative defenses in the answer. Plamtift states that as of 2002, there was an agreement
between the parties to which plaintill agreed to recommend defendant’s hotel (o its clients in
consideration [or reduced rates for those clients booked into the hotel and payment of
commissions by defendant to plaintifl based upon the industry’s standard terms on those
bookings. Plaintill claims that the agreement had an initial term of one year, which was renewed
annually at plaintiff’s option.

Plaintiff states that it renewed the agreement, via a contracl renewal letter, cvery year,
including 2008. Plaintiff argues that the contract renewal letter is the same document as the rate
sheet, and constitutes a contract on its own. Additionally, plaintiff asserts that in the course of
negotiating a rencwal of the agreement, defendant referred to a “2008 contract.” Plaintiff further
argues that if the court finds that the agreement was an oral one, plaintiff claims that it was not
subject to the statute of [rauds because it could have been perlormed within one ycar.

Plaintill seeks summary judgment on its {irst cause of action based upon breach of
contract, when defendant refused to allow plaintiff to make bookings for reservations and
cancelled or refused Lo accept reservations (rom plaintifl at any rate. Plaintifl seeks specilic
performance with respect to the reservations. Plaintiff also seeks summary judgment on its
second cause of action based upon breach of contract for the alleged loss of revenue due to the
cancellation and refusal of reservations by defendant and the non-payment of exiended stay
commissions.

Plaintiff further seeks summary judgment dismissing the affirmative defenses in the
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answer. Under the first aflinmative delense, delendant alleges that it was not properly served
with plaintiff’s summons and complaint. Plaintift secks dismissal of this defense on the ground
that defendant did not move to dismiss the complaint within 60 days aller service of the answer,
Under the sccond and ninth affirmative delensces, defendant allepes that the complaint fails to sct
forth facts sullicient to constitute a cause of action upon which relief can be granted. Plaintiff
seeks dismissal of these defenses on the ground that it has sct forth claims sounding in breach of
contract and tortious interference with contract and/or business relations. Under the third
alfirmative defense, defendant alleges that the complaint fails to plead {raud with specificity
pursuant to CPLR 3016(b). Plaintitt seeks dismissal on the ground that plaintill has not brought
a fraud claim against defendant. Under the (ourth allirmative defense, delendant alleges that the
parties did not enter into a contract. Plaintiff seeks dismissal on the ground that a contract
cxisted between the parties. Under the fifth and seventh allirmative defenscs, defendant alleges
that none of its agents were authorized to enter into a contract with plaintiff. Plaintiff seeks
dismissal on the ground that defendant’s agents had actual and/or apparent authority to bind
delendant 1o a contract with plaintiff. Under the sixth affirmative defense, delendant alleges that
the contract falls under the statute of frauds and is invalid. Plaintiff sccks dismissal on the
ground that the contract could be performed in onc year and that the contract was reduced to,
confirmed and memorialized annually, in writing, referring to the alleged contract renewal letters.
There 1s no eighth alfirmative defensc.

“['T7 he proponent of a summary judgment motion must make a prima facic showing of
cntitlement to judgment as a matter of law, tendering sufficient evidence to demonstrate the

absence ol any material 1ssues of fact.” Ayotie v Gervasio, 81 NY2d 1062, 1063 (1993), quoting
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Abvarez v Prospect Hospital, 68 NY2d 320, 324 (1986). Upon the presentation of a prima facic
case by the movant, the burden then shifts to the motion’s opponent to offer evidentiary [acts
sullicient to raise a triable issue of fact, See Alvarez v Prospect Hospital, 68 NY2d 320, supra.
The function of the court on a summary judgment motion is issue finding, not issuc
determination. Super v Abdelazim, 108 AD2d 1040, 1042 (3d Dept 1985). Nevertheless, the
court must evaluate whether the alleged (actual 1ssues presented are genuine or unsubstantive.
Assing v United Rubber Supply Co., 126 AD2d 590 (2d Dept 1987).

In this casc, there is no dispute that defendant has barred plaintif(l (rom currently making
reservations for its clients. Defendant contends that in the absence of contractual obligations,
defendant can, at any time, prevent plaintiff from making reservations for any rate. There is no
dispute that defendant had previously paid commissions to plaintiff in exchange for plaintiff
delivering its clients to delendant’s hotel. There is, however, a dispute as to whether defendant
has paid all of the commissions owed to plaintiff, in full.

Further, there is an issue ol [act as to whether the parties entered into an oral agreement in
2002 that bound them to mutual obligations. It is apparent that no formal wrillen agreement is in
cxistence since neither party has submitted such. Defendant argucs that the possibility of an oral
agrecment would violate the statute of [rauds. The purpose of the statute ol [rauds, rendering
unenforceable an oral agreement which by its terms is not to be performed within one year, 18 to
prevent fraud in the proving of certain legal transactions particularly susceptible to deception,
mistake and perjury. See Forster v Kovaer, 44 AD3d 23, 26 (17 Dept 2007). lere, the evidence
submitted indicates that the agreement, if any, provided terms that would be performed within a

year, avoiding any violation of the statute of frauds; thus, defendant’s affirmative defense based




[* 71

upon statute of frauds is dismissed.

Also at issuc is the annual letters sent to plaintiff that list the reservation rates for each
given year. These could constitute agreements to renew the terms of the original agreement. A
copy ol one such letter 1s signed by agents of the parties. Il these letters are found o constitute
contracts, the signatures would bind the parties to their terms and conditions. The submission of
e-mail documents makes a strong but not conclusive showing that these letters were taken to be
more than preliminary information.

The existence ol these issues ol fact precludes the granting of summary judgment as to
either to either party. The court grants, however, the portion of defendant’s motion which seeks
to dismiss plaintifT"s claim for punitive damages as the facts alleged do not establish willful,
gross or wanton fraud or other morally culpable or reprehensible conduct such as to warrant the
imposition of punitive damages (see Cohen v. Mazoh, 12 AD3d 296, 297 [1* Dept 20047; see
also New York University v. Continental Insurance Company, supra, 87 NY2d at 315-316
| punitive damages available only in limited circumstances where it is necessary to deter gross,
morally reprehensible or wantonly dishonest conduct or egregious conduet dirceted at the public
generally]).

Additionally, the court will grant the portion of plaintiff’s motion which seeks (o dismiss
deflendant’s [irst allivmative defense based upon lack of service, as defendant failed to move
within 60 days ol service of its answer, for dismissal on such basis, in accordance with CPLR
§3211(¢). The court further dismisses defendant’s third affirmative delensc of failure to
adcquately plead fraud, as plaintiff has not asserted a cause of action for (raud in this action.

Accordingly. it is

6
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ORDERED that defendant’s motion for summary judgment is denied; and it is further
ORDERED that plaintiff”s cross motion for partial summary judgment is denied except
for the dismissal of the first (improper scrvice), third (fraud) and sixth (statute ol frauds)

affirmative delenses in the answer: and it 1s further

ORDERED that the remainder of this action shall continue; and it is further
ORDERED that within 30 days of entry of this order, plaintiff shall serve a copy upon

defendant with notice of entry.

ry

Hon. Doris Ling-Cohan, J.5.C.
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