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plaintiff has cross-moved for parlial summary judgment. 

Plaintiff is a travel 1-tgcncy bascd in New York. Defendant is il corporation opcratiiig n 

liotcl locatcd a1 122 East 28"' Strcct in New York City. From 2002 lo 2007, p1;iinlilT 

recoinmendcd deiiidaiit's hotel to its clienls who required hole1 accommodations in that 

neighborhood, aiid othcrwise p*omotcd [lie hotel LO i t s  clients ill cxchange lhr rcduced ratcs. 

Plaintiff made hookiiigs for its clients and reccivcd commissiorls from dereildant. As of January 

1, 2008, clcfcnciant 110 longer desired to offer rocm bookings to plaintiff a1 21 reduced rate and no 

longer pcrmirled plairitiff to w e  defciidant's ~-cscrvation syslem to nialce lmokiiigs. Otlicr than 

w i h  icspcct t o  cerhin rooiii t>ookillgs made ill 2007, which deleudant had accepted Ibr varioiis 

pcriods in 2008, dufcndant decided no[ lo cxtcnd the reduced rates from its listed rate to plaintill' 

bcyoiid 2007. 

Plaintiff commenced tllis x l j ~ i i  on o r  about Mu-ch 34, 200X. Four C;'II~SCS oi'action are 

allcgcd in  the colliplaint: ( 1) spccific pe~-fo!maiicc i.cqiiii.iiig def'endniit to honor its contract w i h  

plaintiff; (2) depi-ivi~tioii of [lie bcncfik of t l iu  contract i i icldiiy loss ~frcvcnlrt :  ~ L I C  to 
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dei'tiidant's breach ; (3) f'ailure to pay for commissions clue in accordancc wi~h  the parties' 

contract; and (4) tortious interference with pkaintiff's business relationships in which plaintiil' 

seeks damages, including punitive damages. 

Dcfciid;uit 113s iiiovcd for siiniiii;iry j dgmen t  clixiiiissing thc complaini, arguing that 110 

iLgreelllent Wiih cvcr e x e c ~ l c d  by the parlies. A n n d y ,  until the cnd 0120117, dei'tnd:1i1t issued a 

rate sheet \vhich sei forth the discoiiiited raks  ihai (kfciidaiit would cxterid to plaintill's clients. 

1)ci'ctidiiIit c01ik11ds that Ihe rale sllcct contained a cavent thilt the rate was sihjecl lo pliiintifi's 

annual room prodiiction. 1)cfcndaiit dciiics that the rale sheel constitiitcd a binding agreement. 

Delkndant asserls tlial the reason thc hole1 did not cxtciid a discounl lo plaintiff for 2008 

was becairse in 2007, plainliil' did not gcncrate sullicieiit rooin night rcservaiions to j iistify a 

discount and plaintifl'cancelled or modified various reservations at the last Ininule which 

prcvcntcd the liotcl from rc-booking lhe 1 0 0 1 1 1 ,  causing ;I loss in revciiLic. 1)cfcndant also asserts 

that for six years, plaintiff would invoice deli-ndant for ils commissioiis on rocmi bookings a id  

dcfc'tdallt would paj' thC invoiccs pro~iiptly 011 rcccipt. Def~id i l~ i t  ilvcrb that tI1cl-c are IW 

oiitstniidiiig invoices b a d  upon a review ol' the Iiotcl's accounting and roo111 rcsctvalion records. 

1)eI'tiidant's 1eg:al tlrguincnts for disniissal we 3 c  follows: ( 1 )  since plaititiff fails to 

iclciitify 311 existing contractual lerm h a t  dcfciiclant hiled lo perforin, plairitifl. is no1 eiititlcd to 

rclicf; (2) plaintiff has no dimages which :ire rccoverable ;IS i l  matter of law; (3) siiicc 

cxtraordiiiaiy clnmagcs, such as pirnitivc daiiiztgcs, were not within tlic conteniplatioii of the 

p a r k s  ;IS the probable restilt of a brcach a l  the tiiiit' o r  prior to coiilractiiig, I-ccovcry is barred; 

iilid (4) in [lie evelit thiit it11 OKII agrceinent 11i;1y csiqt, the sL;itllte O [  liailds woL1ld bar the 

ciiforccmcnt of said agreemenl nftcr oiic year. 
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I> 1 ;I i n t i 1 1  c) pp o scs (1 c fc II d an t ' s mot i o n a i i  d cro s s-iiio vc s for part i ;I 1 s 11 m 111 ary j LI d ginen t o n 

the issue o f  liability with respect to the first arid second ciiiises of action and the dismissal oftlie 

affirmative del'eiises iii tlic answer. Plaintiff statcs tlint as of 2002, there was an agreement 

txtwcen the partics to which plaiiitill'agi-cccl t o  rccoiiimend clcfcndant's hotel 10 its clients in 

consideratiun lor rcduccd ratcs lbr those clicnts booked inlo tllc hotel and PiIYI1iCllt of 

commissions by defcudant to plaiiitifl~ b w x l  upon the industry's slandard teriiis on those 

bookings. Plaintil'l'claims that the agreement lind a11 in i t ia l  terin of otic year, wliich was renewed 

ann u a1 1 y ;it p 1 ZI i 1 i t i f f  s opt i o 11. 

Plaiiitiif'states that it rcnewed tlic agrccmcnl, via a ~ontrr id  renewal lcttcr, every year, 

including 2008. 1)laintiI'fargucs that the contract renewal lettcr is thc same docurncnt as the rate 

sheet, and coiistitutcs ri contract 011 its own. Additionally, plaintirf "nsscrts that in the course ol' 

negotiating a rcncw:iI of thc agreement, dcfcndant rcfcrrcd to ;I "2008 coiitrxt." Plaintiff further 

argues that if tlic court linds 1ha.t tlic agreement was an oral one, plaintiff claiiiis Illat it was not 

subject to thc statutt: 01' liauds because i t  could J ~ v c  been perlilrmcd within onc year. 

PlaintilT seeks sumniary judgnicnt or1 its lirst caiisc of action bnscd u p o n  breach of 

contract, when dcfcndant reliiscd to allow plniritjff to malie bookings for  rcservations rind 

caiicelled or refused LO accept rcscrvations fioni plnintifl'al m y  rate. Plaintill secks spccilic 

perlbriiianct. with respect to the rcscrvations. I'laintift'also seek.s suinmary jiiilgi~iciit on its 

second C ; I L I S ~  (of xtioii based upon brcach o f ' c o ~ t i x t  for  [lie alleged loss 01'revetiuc due to [lie 

cancel Intion and reliisal of rcscrvations by clcfcndant and thc iion-p:iyincnt of ctlendcd stay 

cominissions. 

Pkiiiitiff fui-thur scelis suiiiiiinry judgiiiciit dismissiilg tllc affirmative dcfinses i l l  the 
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answer. LJiidcr the l irst af'hiiintive del'ense, clefeiidniit al1cgc.r; that i t  was not properly sctvcd 

with plaintil't's suiiiiiioiis aiid complainl. Plaintiff sccks dismissal o l  this defctisc on the ground 

that delkiidant did not tiiovc to dismiss [lie complaint within 60 days alier servicc of tlic ariswc~'. 

IJnder the sccond and riiiilh affirmative clel'enscs, dcfcndnnt :iIIcgcs that the complaint fails to set 

lbrlh h c l s  sitr'liciciit to constitutc a c:iuse olactiuii upon wliicli rclicf call he granted. Plaintiff 

seeks dismissal of tlicsc clcfcnses on the ground that it  has set forth claims suundjng in brcach of 

contract and tortious iiitcrfcrcnce with contract and/or busincss relations. LJndci- tlic third 

al'firmative d e h s e ,  defcndnnt alleges ~ h a l  the complaint fails to plead liaud with spccii7city 

pursuant to L'PLR 30 1 G(b). Plaintiff seeks dismissal on tlic grourid tliat pliiintiK has not brought 

a fraud claim against defkiidatit. Ilnder [lie lbiirlh dliriiiativc dcfcnsc, delendant allcgcs that thc 

parties did not enter iiito a contracl. I'laintill'seeks disinissal on the ground hat  a contract 

existed bctwccn thc pxtics. IJnder the t-jftli and scvcnth alliriiialive dekcnscs, dcfcndant alleges 

that iioiic of its agcnts wcrc authorized to ciitcr into a conlracl with plilintiff. Plaintiff seeks 

d i smi ssa.1 on 1 he gro i.iiic1 t h at de fc ii d aii t ' s sgen t s had iic t u d  mi d/o r a p p r m  t ;iii hor i ty  to hi i i  d 

derendant to ;I contrnct with plaintiff. I Jnder the sixth aftjiinativc dd'cnse, def'endaiit allcgcs that 

the contract falls under h e  slalulc of frauds and is invalid. Plaintiff sccks dismissal 011 tlic 

grouiid that tlic contract could tx perlbi-incd i i i  oiic year and that the contract wm reduced to, 

confirmed XId iiicniol-ial izccl annually, in writing, i+cl'cn-ing to thc alleged coiltract rcncwnl letlers. 

'l'tiere is 110 eiglilli ailiri-native defciisc. 

"[-'l'] lie proporicnt of a si1iiiiii;iry judgiiiciit motion must make n prinia f x i c  showing of 

cntitlcincnt to Juclgmciit as n 1ii:ittl;'r ol'law, tciiclcring sufficient evidence to dciiionslrate the 

absence ol'aiiy niatcrinl issues of fact." Ayo//rc 17 CkrIwvio, t( 1 N Y 2 d  1062, 1063 ( 1993), qiiolinz, 
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Ali)ciI*ez v l ' r o . s p ~ ~ ~ * ~  .IIo,si>i/d, 68 N Y2d 320, 324 ( 1  986). Upon the presetitation ol' ;I priina facie 

case by tlic tiiovant, the burden llicii shifts to the motioli : opponent to olfci- evidentiary hcts 

sullicieiit to raise a triable issue ol' hc t .  ,Ycc Alrwcz 11 ProspwI Hosj)itrr/, 66: NY2d 320, S L I J > ~ C I .  

The function ol' the courl 011 a suiiiii1;iry judgment motion is issue hiding, not issue 

determination. Slipor 17 tlh~/c.lrrcitn, I O X  AD2d 1040, 1042 (3d Dept 1985). Ncvcrthcless, the 

court must uvaluiite whether ilic allcged liictual issucs presented are genuine or unsubslantive. 

/ issinl , .  v lJnited i(l1hhrv" L%ipjdy <,'(I., 126 Ai)2d 590 (2d Ikpt  19x7). 

In this CBSC, thcrc is 110 cjisputc that dcfcndant has baircd plaint ill^ h n  currently making 

reservations for  its clicnts. Del'e11diIllt contcnds thaI in tlic ahscnce oi'coiitmctual obligations, 

dekndaiit can, at any time, prevent plaintiff i'rom making reservations Ibr any  rate. 'ihere is 110 

dispiite that defciidaiit liad previously paid commissions to plniiitif-T in  exchangc for plaintirl' 

delivering its clieiits to defendant's hotel. T1iei.c is, however, ;i dispute ns to whether clcfcndant 

lias paid all  ol'tlie cominissions owed to philitiff, in fill. 

Further, tlierc is at1 issue of lict ;is to wlicther the pr t jcs  cntered into 311 oral agreement it1 

2002 that bound them to mutual obligaiions. It is apparent that no formal written agreement is in 

cxistericc since rieillier party lias suhtiiilted such. I)cfendant argLics that the possibility of an oral 

agrccment would VioliIte thc statute 01- Trnds. 'I'hc purpose o t  the statute ol' h u d s ,  rendering 

uiicnforccablc an orul agreement which by its tcriiis is not to be performed within otic year, is to 

prcvciit fraud in the prwiiig of ccrtaiii legal t1-o~1s~ictinns particttlarly susceptible to clcccption, 

mistake i ind pcijury. ,%IC b'orLs/c~ v Kuv170r, 44 AII3d 21, 26 ( 1  'I' l k p t  2007). I lere, Ibe cvidcnce 

submittcd indicates that the agreement, if any, providcd terms that woiilcl be perIormcd within a 

year, avoiding m y  violatioii of (lie statutc of li.aiids; t h w ,  dcfcndanl's aff~rmative deii-iisc based 
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upon statute of f?i.nuds is disiiiissed. 

Also at issue is the anniial letters scnt to plaintiff that list the reservation rates !'or each 

given year. 'I'hese coulcl constitute ageenwits to renew thc tcrms oi'the original agrccment. A 

copy or  one such leltcr is signed hy :rgents 01'tlic parties. If these Icttcrs arc ibiirid to coiistitutc 

contracts, the sigiatures woiild bind the pr i ies  io tlicir terms and condilioris. 'l'hc submission of 

e-mail dwmnciifs iiinkcs a strong but iiot coiiclusive showing tlint thcsc letters were taken to be 

more than preliminary inlbmiati on. 

'I'he exisleiice 01' thesc issues o K  h c t  precluclcs the granting of sii~ii~ii;iry j udgment as to 

eitlicr to either party. 'l'he court grants, liowcver, [he portion of def'eiidanl's motion which seeks 

to dismiss plaintill's claim for punitive damsges as the fiicls irlleged do not cstablisli willful, 

gross or wanton fraud or other iiiorally culpable or rcpr-chcnsi ble coiidirct such as t o  warrant tlic 

imposition of punitive daniages (see C,'ohcn t'. h./rzoh, I2 An3cl 296, 297 [ 1 Dcpt 20041; see 

also New York ~Jriivcrsity v. C:'oiiliiic!n/rd 111siim~ce I7oi i .ymy.  s i pw ,  87 .NY2d at 3 15-3 1 6 

I punitive damnges available only in limitcd circumstaiiccs whcrc i t  is necessary to deter gross, 

illorally rclmAicnsiblc o r  wantonly clishoiicst condiict or egregious conduct dircctcd at the pirblic 

genera 11 y]). 

Additionally, the court will grant the portion of plaintifl's motioii which seeks to dismiss 

clekiidunl's lirst aPliniiativc dcfcnse based upon lack oi' servicc, as clcfciidanl lailed to  move 

williin GO clays of servicc of its answer, h r  dismissal oii siicli basis, i n  ;iccord;iii~e with C I P L I Z  

$32 1 I (e) .  'l'lic court fiirther dismisses dcf'cndant's third affirniative de,re'ensc of failure tu 

adcqL1atcly p 1 d  h i i d ,  as plsintill'llas iiot rissciIed ;i C ~ L I S C  of action lor li-ilt1d i n  this action. 

Accordingly, i t  is 
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ORDERED tlial del'eiidnnt's motion for siimmary juclgincnt is clenied; and it il; fui-thcr 

OI<l)El<ED that plaintill's cross niotion for  parlial suinmary .judgnicnt is denied cxccpt 

for the dismissal ol'tlie firs1 (iinpropcr scrvicc), third (li-aid) and sixth (statiite o l ' l h ids )  

affirmative del'enses in  the ;iiiswcr; and it is further 

OI<L)fi4UX~ [hat within 30 days of ciitry of this order, plaiiitifi'shall scrvc a copy upon 

defcndant with nolice of' entry. 
-I* 
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