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Phi  11 t i  fl; 
-against- 

I n  this actioii arising out of ;I consti-tiction si IC accidcllt, rlefc~iclri~its I T R F  Veiilul-es, LLC' 

(Georgetown)', a11d R r e u e  NiiIi(Illa1, Inc. (Breeze) now iiiove, pursuant lo CPI,R 32 17, for- 

s 11 m mary j L I ~  gi iieii t d i sm i ss i I i~ 11 i t: veri f i ed coin p I :ti 11 t ,  P 1 ai 11 t i  I'f opposes 1 hc i i io  t i 011 to the cx t ell t 

that i t  seeks to dismiss his claiiii 1111der Labor. I,aw 240(1). 

BACKGROUND 

1URF and Georgctown werc, rcspectivcly, thc owner and developer of the piuiiises 

locatcd :it 537 West I S " "  Sti-ect, Ncw Yoi-li, New Yurlc ("lhe 131-emises"). Turner W;IS retained as :L 

suhcontraclnr to perform clcmolilion of'thc building located cm the premises. Brcezc, in t i i i n ,  

cngnged lion-party East C o a t  Hazniat Removal (East Coast) to pcrfo~-m asbcstos abateincnt pi-ior 

to [Iic dciiiolitioii work. 
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Plaintiff: \vho was employed ;is aii :isbestos ;ibalemeiit woIker by Easl Coast, was iii.jiired 

011 April 5 ,  2004 \vhiIe he was on ;I ladder Iiaiigilig triiiporary lighting, and h e n  stcppcd unto ;i 

pipe which subsequently cull~i~~sci.1,  catisirig him to [lie Gill to thc gi-o~iiid, injuring his br\ck  id 

leli Iwcc. On the morning of llic accident, plaintiffs siipervisor, Chris Stanck, instructed hini to 

hang temporary lighting Lisiilg ;I laddcr In ;I lmciiieii~ boilcr room i n  pt-epiiratiori for the asbestos 

iuiioval (Plairilin‘ L k p . ,  at  16, 37,  7 0 ) .  According to plaintiff; “ i t  was t i p  to [him] to decidc 

wllere to start” (id. at G O ) .  Plaintiff tcslifid h a t  he took a six-foot A - l i - m e  laddcr to iiistall h e  

IIghling (id. at 55-57, 67). Only six-foul ladders wcrc availablc at Ihe site (id. at 67, 168). 

T’laintif’l‘leslificd that Ihc basement hac ii 13-foot high ceiling (id. at 45). ‘I’hcrc wcr-e pipes 

pt-o~rtidii i~ rroni the ceiling wliicli WCI-c hcld ill pl;icc by braclcels nttaclied to h e  cciliilg (id. at 

74-75). Plaintiffstatd 1Ii:it he cliriibed  he 1acldt.r in  ordci- lo  liang the lighling, ai id then stepped 

\vi l l i  both keet o i l t h e  laddei- and  oilto ;I pipc (irl. 3 1  58, 61). ‘I’hc pipe \Y:IS about two feel wide 

and was localed n h o t  above the fotirtl~ or iif’th I - L I I I ~  of the ladder (id at 6 1, 70). Plairitirr 

intcnded to I1ang tlie lights oil  ;I I-od :it llie ceiling level, b u t  co~ild not r-cach tha t  spot fro111 thc 

ladder (id. at 60,  66, 70). I Io\vevcr, lie ndmittcd that tlic type of teiiipoi-ary lighls iiscd could be 

;itlaclicd to any protiuding suificc (id. at 58, 71). Whilc standing 011 the pipe, pliiiiitif~i’elt Ihe 

pipc start to break (id, at 75) .  Plaintiff thcn I‘ell with the pipe six 01- seven fect to thc lloor, as he 

did iiot havc tiiiie to descend f ro in  Ihe pipc (id. at 7 5 ,  78). 

Wlicii asked at his deposition whcthcr lie could have perfoi-med his job had he been giveii 

a taller ladder, plaintiff stated “possibly,” and that lie “would have had to step on [tlie pipc] at 

I(c:ist \vi111 nnr: Tcml” (ir/ ;ii I OS) PI:iin!il’flind caiiiplait,fxl nbotit tlic lack of tallci- laddci-s on priot- 

occasions ( i d  at 171-172). I I C  also lestificd that tlici-e weere iio s a l t y  hal-nesscs at the site I l i a 1  
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ciay (id at 80). Plaintii“ t i r ther  stated i h a t  t h e  \viis one scal’l‘old avnilnblc 011 t h u  job site that 

day, but i t  could not have bccn set u p  i n  thc boilcr- moii) bccause of  s p x e  constn~irits (id at 68- 

G O ,  165-106). Accoi-dins to pliiintirf, tli:d \viis the r c x o n  why his supervisor ilistrlictcd him to 

L I S ~  :I lacider (id. at 69). 

l’laintift7s lbreiiiaii, .JNI Kowalski, testified that there were eight-foot ladders available at 

tlie sile, but tha t  tiicy were inappropriate Ibr plaintil2’s [ask given the low licight of thc ceiling 

(I<owalsl;i rkp. ,  at 53-54). Kowalski Icstilicci ll ial  here wci-e 110 scail‘olds availnble at thc site 

(irl. :it S h - S 7 ) .  l’liiir~tiff’s s [ i~~c r \ , i . so r ,  C’liris Staiek,  did not recall w1ictlic1- :my sc;iffi,lds u w e  

il\c;Iilablc that day (Stanck Dc‘p., u t  44). Stanck stated that plailitifi’ was ~ i o t  providcd with ;I safety 

Iin~-iiess, sincc they arc nomially givcii 10 \vorkers \vorkirig :it Iieights ovcr six l k e ~  ( id  at 5 8 ) .  

Accordiiig to Stanclc, [lie liglils we]-e eveii~tially hung or1 thc pipe hilngers i n  the boiler roo111 arter 

p1;iiiitifi’s accidcnt ( id,  at 54). 

By s~i~iiriioris alid ci)iiipl;iiiit datcd Novenlbcr 28, 3005, plainti I-l‘commenced an  action 

against Georgctown and ‘furrier under [ndes No. 1 1 G635/05, scelting recovery pursuant to Labor 

Law $ g  200, 240 ( I ) ,  241 (6), a i r 1  conirnori-law negligciice. Thcreaftcr, ~~laintiff‘commcnced a 

separate actioii uiidcl- Irides No. 10468 1/07 against HTIIF, Georgetown, and Breezc, asserting thc 

siiiiie legal thcoi-ics. On .I tily 10, 2007, thc court corisolidated the sccnnd action undcr tlit: iii-st 

index n~imber. 

I n  moving for siiiiiiiiiiry jitclgmcnl, defendants conlcnd that plaintill’s I ~ b o l -  Law 5 240 

( 1  ) claini should be disniissecl, sirice thc statute \vas no[ violated. ‘I’hey argue that I i l n in l i r ‘C  W;IS 

c L‘ i veri an ad [rq I I :2 1 c ., [‘I 1 1 I y I-I I IW I i ( I 11 :) I 1 :I r-i r 1 cr t c:) p:1-1~1~ 1-11 I I1 i s t :j I; I< D I:’ l‘eii(.l ;i 11 t s c rj n t rln d 111 :it p 1 :i i n t i  ff 

\ v x  not required to step off the laddcr, and that the pipe is not ;i device within thc meaning of thc 
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\vcoiiId 1iavc been iinpossible 1'01. plaiiitirf to stand ol'ilie pipes, and ~Iiirs his description of tlic 

lxlclt'rs provided by East Coast. 'flitis, dehidants a i y e  tha t  plaiiitiff was the sole proximate 

wcrc readily available elsewlicr-c OH tlic job situ. 

Dcl'cndants alsu iiic)vc [;)I- suiiiriiai-y judginent disinissing tlic Labor l,aw 5 200 x i d  

surlicienlly dlege a violatioii oI'the Ncw Yorlc State Indtistri:rl Codc. 

1)laiiitii'l'docs not opposc derentlants' motioii to ~ h c  cxtent i t  sccks to disiiiiss his clniiiis 

conceded at oral argiiiiiciit the s~iiiiiiiary jutlginent was nppr.opr-iately granted with resjicct to tliesc 

claims. With respect to tlie 1,abor Law 6 240 ( 1  ) cliiiiii, pl3illtirr~ontc1ids t h a t  thcrc arc issiies 0 1 '  

[act LIS to whether dcIendants pi-ovided adequate safety dcvices sincc there is evidciice tha t  

This argumcnt is based 011 the deposition testinioiiy ofplaintilTs supervisor Chris Staiielt L 

who estimated Ihot tlie ceiling was  eight ke t  high and tliat the pipes wcre seveii f'cet off the  
Y ~ ~ . o u n d .  (Staiick l-lep., at 1 l i j  70-3 1 ) .  niit-iii? ni-al :irgiiriicwl, ciefcnrl:mis c:niinwl ;ii-pieri that the 
pipes were two to three fcct below tlic ceiling. Either way, as indicated herein, tlic argument is 
not dispositive sincc plaintiff's testimony as to how the accidclit Iiappciicd raises triahlc issues ul' 
I i l C t .  
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plaintifl'was oiily givcii ;i six-foot l a c l d u  to hang liglitiiig iii ;i root11 with ;I 13-Toot cciliiig. 

1'1nintiffai~giies t h ~ t  lie \viis rccjirii-cd to plnce tlic liglitiii: lieai-  lie lop (JFtlie w i l l 3  hii t  was uriablc 

to placc tlic Inddcr close to  tlic \ v d l  bcctltisc thc pipe obs~ructcd ;icccss to tlic \mil, 1 I C  mairitains 

I l ~ t  lie slioiild also have beeii sivcii a s a k l y  haniess to complctc his task. Accoi- din^ to plaintiff, 

1Iiei-c is also cvidciice that scafl'olds werc not availablc, and that even iltlicy werc, they could not 

1i:ivt: hceii sei ~ i p  i i i  h e  builci- I - O O I I ~ .  Pl;iiiitifi fii~-tIicr contcnds tlial hc caniioi bc the sole 

proximate c m s e  of his i~ijui-ics ;IS II inaltcr o f  law bccausc the lack of;i tallcr ladtlcr- wiis ;i 

proxiinate C ; I L I S ~  ol'his acciclenl.  Hc posits h a t ,  hac1 :i taller laddcr becn provided, stundiiig 011 

t h u  pipc worrld not have I)een ~icucssarv. 

I n  suppor~ of  his positioii, pl~liiitifrs~ibnlits his  sifliclavit in which he statcs t h a t  he 

ititendccl Lo place 1lic temporary liglits i ts liigh LII) ;IS possil?le, :incl that  this W ; I S  al\vays liuw it W;IS 

doiie (Plaintiff ATf., 71 9). tie asserts that he did not sec any :iv;iiIable scaf'olds at [lie silc, and 

t h a t  it would liavc been difficuli to sct t ip  scafl'olds in the boiler r(30111 beciluse i t  was very dark 

(id, 11 5) .  PlaiiitilTalso statcs t h a t  thel-c wcre 110 tallcr ladders oil site, exccpl for two shaky and 

clamaged Iacldci-s (id, 11 7). 1Te iivcrs t h a t  i f  he had t m n  providcd witli ;I s d e  IO-root or 12-foot 

Iatlder he woiild not have had to stand with both reet on llic pipe (id., 71 11) .  In niiollier affidavit, 

plainlift's C O - W O ~ ~ C I - ,  Siiiodci-di Micc7yslaw, states t h a t  there was no scaffold on si le, but  thcr-e 

WCIX two iitiskhle ladders bctween six and 10 fect t a l l  (MiccLyslaw Afl.., 71 2). Accordiiig to 

Micczyslaw, thcse ladders could not h e  used because they were unsai'c (id.). 

111 I-ep I y, d e 1'cl.n d ;II I 1 s coii t C I I  cl I 11 a t  E.as t Cons t s to I-ecl o t 11 el- cq LI i 17 I 11 en t , i 11 c 111 cl i TI g 

sc '1 ffolding: i TI a warelinuse. I I' wni-ker~ net:rlccl ;irl(-i i~ inii:i I q i  I i p i i i  m i  , i t wni I Id  Iir hrni ip,Ii t f i ~ i i i i  

the warehouse 01- pui-chased Ti-om a 1iardwni.c s toic  Additioii~illy, c-iefciidants contcnd thnt the 
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cotirt slio~rld iiot consider tlie nl‘lidavils subiiiiltcd hy plaiiilifl’, as h e y  dii-cctly contradict his 

de 11 co si t i on Ics I i 111 on y. 

DISCUSS ION 

‘I’he purposc of  t l i r :  st:iiulc i s  “to protect workers by placing ultimate I-esponsibili~y lor 

owncr and geiicral contractor, instead of 011 workers, who are scarccly i n  a positioii to protccl 

[iiitcriial quotation marks ai id  citittiolis oiiiitledj). The statute imposes :i noiidclrgnble duty and 
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tlir otliei- laddei-s \\'ere iiiist;iI)Ic, and that lie would liavc nccdcd a hller  Iadclei- to coiiiplclc his 

iissigiiiiieiil, do no1 directly conIradict liis prior dcpcisitioii tcstirnony. On the o thu  hand, wl1c11 

aslied a[  his cicpositioii \vlicthcr a scaffbld \vas available, plaiiitill'stntcd that there W;IS o m ,  but i I  

cotild n o t  bc sct u p  i n  tlic boiler- 1-oom hecatise ol'lhe size orthe room (Plaintiff Dcp., :it 08-69), 

wliilc in  liis al'lidnvit, ~)lainti~l 'st~ites that he d i d  not see m y  available scal'folds at the site 

~ l ' l ~ i i i i t i ~ ~ . ~ ~ . ~ . . ,  11 S j ,  'I'he coui-l a ~ p e s  (hat lilainlifl's aliidnvit i s  incoiisistcnt with his prior 

clcpositiori tcstiiiioiiy to tlie estciit t l i a t  i t  stales that  lie d i d  not sce a sc;I/Told, :ind h t i s  the court 

I I nol consider 11iis stalciiiciir. Nonclliclcss, ;is cxplaiiicd below, defendants havc iiot 

es~~iblisliecl cntilleiiicnt to  suniiii:ii.y jutlgmcnl. 

I n  (lie iiistniit case, deli-iitlaiils li;~vc Liilctl t o  show that hcre  M,;IS 110 st;ltuloi.y violation, 01' 

t h a t  plaiii[ifl'\v:is h e  sole proxiinate C;ILISC urliis iiijiiries. Firs[, there i1i-e issucs of f k t  ;is to 

wlictlicr plairiti ff\wis rcqiri i-cd to s ta id  on tlic pipe t o  coiiiplctc his assignment. I Ierc, p l a i i i t i  Cf 

;IVCI.S t l i i i l ,  in  his eximience, leiiiporal-y lights wcrc always hting LIS higli lip as possible since 

Iigiitiiig is bcttcr tl int  way (Plnintifi'hfl'., 11 9). However, plaintiff's supei-vjsoi- tcstified tlial "[ais 

Ioiig as ~Iiel-e is liglil, i t  is done correctly," despile aclcnowledging thc fact that lemporary ligliting 

should iclcally hc placed ovcrhcnd (Shnek Deli., at I C ) ,  52). AdditionLilly, p1;iiiitiff testified that 

lie W;IS insti-iicled to tise ;I ladt lur  to l img [lie lights, and t l ia l  the heiglit ol'tiic ceiling was I3 l'cct, 

1-liid that tlic pipe \vas locntcd a root above [lie fourth o r  fifth rung ortlie six-foot I;idder (1)Iniiiti f l '  

Dcp., at 45, 67, 701, By coilti-nst, plaintiff's foreman teslifieci h a [  the height ofthe ceiling was 

about cigli t li-ct, wliiic liis supci-visor sl;itccl thn t  i t  w ; ~  seveii or  eight reet high, and  lhat pipcs 

wci-e oi.ily a Iimt l-~rln\v tlit: crili i lz (Knwrtlslti Dcp., :It 1s; .C;t:tiiek Dei3 , :ii 1 1 ,  16, ? 5 ) ,  In v i e w  0 1 .  

thcsc inconsislencies, there are issues ol' h c t  as to wlicllw plaintiff was subject to an clcvation- 
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1 a i  1 -  c l t r .  .,- 

The COUII oFAppeii1s held that tlic pl;ii~iiiK was thc sole caiisc oi’liis iiijui-ics ;IS :I i-iiatter ol‘lciw, 

sla[iiig t l ia t  “[p]laiiitiff’s ow11 nugligent xtioiis - clioosing to iise ;I six-foot 1;icidc.r that hc knew 

wiis-too short Tor the work LO bo accoii~plished m d  thcii stailding 011 tlic laddcr’s top cap In oi.dci. 

to i.cacli the \vorlc - wcrc, as a matter of law, tlic sole proximate cause ofliis iiijtiries” (id. at  5 5 5 ) .  

l‘he plaintiil‘was also aware that there were eight-foot laddci-s available at the j o b  sitc. 

111 IL / ( I / I (~o/ / Ic / *J)  \’ Fctlc/-crl IYkp~c~ss ( : ‘ ~ r p .  (4 NY3d SO5 [ZOOS I ) ,  the p l i ~ i l ~ I i  (.I., 311 elej/:itor 

iiicchanic, was assigned to do worlc in ;i i i  elevator “motor rooiii.” Tlic p la i i i t i  rl‘wm injui-ed wlicii 

Iic cl i‘mbcd on :in invcrtctl bwliet, id h e n  jumpccl down to tlie roo[ li-om thr inotor rooiii. 

Allhougli h c r c  was no ladder in die itiiiiiediate vicinily, there werc ladders available or1 thc job 

sitc. ‘l’he Cotirt hcld I l l a t ,  since ladders wcrc rcadily available, “plaintiff” ‘normal aiid logical 

I.CSI)OIISC’ sl1ould Iinve bccii to go get one” (id. a l  XO6). As ;i ~resul l ,  the plaintil’l’s owii actions 

wcre tht: sole prosiriiatc caiise ol‘his injiiries ;is a tnatter 01 law. 

1 Iere, liiililie the c i r c ~ i i i i s t ~ i i ~ e ~  in I<ohi/tso/t and Mo/ i lgo~i ic~y,  tllc rccord docs n u t  

cstnblisli t h a t  other safcty devices were available to plaiiitii-7: Plaintiff‘tcsti l i e d  that tlicrc WCI-c 

only six-foot laddci-s available a t  thc jol) sitc (Plaintiff Dep., at 67, 168). In his affidavit, plaintiff 

stiites that there wcrc two ladclei-s taller than six fcct, but that they were shaky and damaged 

(1~13iiiti~‘fAj.l:, 7 7). Plaintiff-s co-worker, Smoderek Mieczyslaw, also stales t l in t  h e r e  w e r e  two 

unstahlc ladders betwecii six aiid 10 red tall, and tha t  thcsc laddcrs could iiot bc iiscrl bccausc 

they weir tinsarc (Mieczysla\v Aff., 11 2).  Altho~~gli plaintiff ~iclcnowlcdged tlial there w x  ;I 

sc;iKold on sile, he also slated tlia.1 ;I scaffold could iiot bc set t i p  in tlie boilcr i m i i i  ~ i v c i i  tlic s i x  

n f t l i ~  i ~ i n i i i  (PI;iiiiliff IIq?,, nt h8-60 ,  165-1 6 6 )  Wliilp: pl;iinli f r s  fnrriiiiiii, I a n  Knw;iI‘:lci, 

testified that there were eight-foot laddcrs oii sitc (Kowalski Dep., at 53-54), dcfcndallts have not 
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16. 2009 at 2:10 11.111. 
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