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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 11
_________________________________________________________________________ X
KEVIN FLYNN

l_nd‘cx No. 1120639/08

PlantfT,

vamst-

-
THE RARBIHASKEL TOOKSTEIN MIDDLE SCHOOL.
OF RAMAZ, JUDITH FAGAN, und RABBIJEFERIEY B
KOBRIN, A

Defendants.

JOAN AUNADDEN, )

Defendants Rabbi Haskel Lookstcin Middle School of Ramaz (“Ramaz™), Judith
Fagan ("TFagan”), and Rabbr Jelfrey B. Kobrin (“Kobrin™) move to dismiss the complaint for
farlure to state a cause ol action. Plaintiff Kevin Flynn (“Flynn”) opposes the motion, which

15 aranted i part and denied in part for the reasons below.,

Background

s action anses out of Flym’s termination as Ramaz’s “Coordnutor of Athlctics”
and physical education mstructor. Flynn’s employment with Ramaz began in 1999 and
durmg subsequent years, Ramaz gave Flynn a series of consecutive one-year employment
contracts. In May 2007, another school of(ered to employ Flynn {or a similar position.
\When Flynn notilicd Ramaz ol lis intention to accept the other school’s offer, Ramuz offercd
IFIynn an increase in his salary for the 2007-2008 academic school year. Flynn acceepted
Ramaz’s offer and signed a one-year employment contract with Ramaz for the 2007-2008
academic school vear. The contract was contamed v a June 7, 2007 letter from Ramaz 1o
tlynn which set lorth Flynn's salary and responsibilities and provided that “[t]eachers must

mamtam competence and cffectiveness in their classroom work and foster good relationships




with their students and the parents of Ramaz [and that] it is cxpected that you will read the
Ramaz cmployce manual and abide by its policies and protocols,”

On March §, 2008, Flynn supervised a lunch period where hie [ead a prayer. Flynn
noticed a student talking during the prayer and disciplined the student for doing so. Laler
that day, Kobrin told Flynn that Flynn’s actions madc the student “hysterical.” Soon
thercalfler, IFagan told Flynn that Ramaz was requiring Flynn to attend anger-management
counseling, which he attended and where 1t was determined that he did not have anger
management issucs. Al the end of March 2008, Fagan informed Flynn that Ramaz was
ferminating his employment and would not rencw his contract because Flynn had “lost
cffectiveness” as a teacher,

[flynn then brought this Tawsuit for back pay, front pay, benefits, compensatory and
punitive damages, and costs of smit including attorneys’ fces. The complaint contains causes
ol action for employment discrimination under New York Executive Law § 296(1)(a) and
New York City Administrative Code § 8-107(1)(a), wrongful termination, promissory
cstoppel, breach of the implicd covenant of good [laith and fair dealing, and defamation.

Defendants now move to dismiss cach of the six causes of action. Defendants argue
that Flynn has not established a prima facie case of employment discrimination as I'lynn does
not satisfy the requisite clements under both the New York Executive Law § 296(1)(a) and
Noew York City Administrative Code § 8-107(1)(ua). Defendants also argue that under New
York law, an at-will employee like Flynn, does not huve a cognizable claim {or wrongful
terimmation.

Defendants next argue that Flynn’s claim (or promissory estoppel must be dismissed

since the complaint fails 10 allege that Ramaz unambiguously promised Flynn that his job
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would be secure. and that even i1t had made such a promise, Flynu's reliance on it was
unreasonable sinee Flynn was an at-will employce.

Defendants further contend that the implied covenant of good faith and tuir dealing
does not apply to employment contracts when the employment relationship is at-will.
Defendants also arguce that the delamation claim must be dismissed as it fails to set lorth the
exact words ol the alleged defamatory statements and that, in any event,the alleved
statements are not defamatory, and are protected by a the common interest privilege,

Flynn opposes the motion asserting that the complaint pleads a prima fucie case for
cmiployment discrimination under New York Exceutive Law § 296(1)(a) and New York City
Admimstrative Code § 8-107(1)(a). Flynn further argues that he was not an at-will
emplovee. and his claim for wronglul termination should not be dismissed. Specifically,
Flynn contends that although his employment contract with Ramaz does not state a delinite
duration of employment, the contract and the Ramaz employee manual limits Ramaz’s right
ol discharge.

With respect to the cause ol action for promissory csloppel, Flynn contends that based
on the employment contract, the employee manual, he justifiably relied on promiscs by
Ramaz that he would be discharged only for good and just cause, and that he was damaged
by such reliance since he rejected another school’s offer of employmient and was ultimately
hred by Ramaz.

Flvnn further argues that as he was not an at-will employee, Ramaz made the implied
covenant that it would discharge Flynn only for good and just cause, and that it breached this
this implied covenant ol good faith when it terminated Flynn’s employment,

Flvan also maintaing that the complaint adequately alleges the defamatory statements,

and thus meets the particularity in the pleadings requirement for the defamation cause of
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action. Furthermore, Flynn argues that there was no common interest belween Kobrin, the
Ramaz [acully, und administration of other private-Jewish schools, and therefore the
statements are not subject o a quahified privilege.

In reply. the Defendants maintain that Flynn fails to provide any ucts evidencing that
his employvment was not at-will, and that the exceptions (o the at-will rule do not apply under
these circumstances. Defendants further argue that Flymn fails 1o allege any facts that give
risc to an inference of any employment discrimination. Finally, Delendants contend that
Flynn fails o satisly the particularity requirement i the pleadings for the claims of slander
or libel. which is strictly enforeed and requires that the complaint set forth the “exact words”
ol the alleged defamatory statement.

Discussion

On amotion pursuant to CPLR 3211(a)(7) for failure to state a cause of action, the
complaint must be liberally construed in the light most favorable to the plaintifl, and all
factual allegations must be aceepted as true, Guegenheim v. Gingburg, 43 NY2d 268 (1977);

Morone v. Morone, 50 NY2d 481 (1980). At the same time, *“[i]n thosc circumstances

where the legal conclusions and factual allegations are Natly contradicted by documentary
cvidence they are not presumed to be true or accorded cvery favorable inference™

Morgcuthow & Latham v. Bank of New York Company, Inc., 305 AD2d 74, 78 (1" Dept

2003), quotg, Biondi v. Beekman il House Apt. Corp., 257 AD2d 76, 81 (1* Dept 1999),

allCd, 94 NY2d 659 (2000). In such cases, “the criterion becomes “whether the proponent has

a cause ol action, not whether he has stated one.™ Id., quoting, Guegenheimer v Ginzhury,
43 NYZd w275, However, dhsmissal based on documentary cvidence may result “only

where "1t Tias been shown that o material fact as claimed by the pleader.. is not a fact at all
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and - -.no stgnificant dispute exists regarding 107" Acquista v. New York Lite Ins. Co., 2853

AD2Zd 73,76 (17 Dept 2001). quoting, Guggenheimer v, Ginzbure, 43 NY2d at 275.

Lmployment Discriminaltion

The first two causes of action scek to recover dumages lor employment
discrimination based on Flynn’s national origin and rcligion, in alleged violation of the New
York State Exceutive Law § 296(1)(a) and the City Humun Rights Law provided under New
York City Admimstrative Code § 8-107(1)(a). The complaint alleges that because Flynn was
one of fower than five non-Jewish fucully members employed by Ramaz, Flynn was treated
fess favorably than other members of the faculty. Specifically, Fagin relerred to Flynn as
havimg o “hot Trish temper™ and Flynn was the only faculty member required to attend anger
managemoent counsclimg. Furthermore, the complaint alleges that the underlying bases lor
termination of Flym’s employment was Ramav’s discrimination against Flvan.

In determining whether Flynn can establish a prima fucie casc of discrimination, the

shifting burden standard sct forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792

(1973) must be applicd.’ Sce, Girma v. Skidmore College, 180 F.Supp.2d 326, 334

(N.DUNCY.2001). Under this analysis, a plainti(T claiming emiployment discrimination must

'In Forrest v. Jewish Guild for the Blind, 309 AD2d 346, 552 (1% Dept 2003), aff'd, 3
NY3d 295 (2004). the Appellate Division, First Department wrote that “[t}he standard for
recovery under section 296 ol the Exccutive Law 1s 1n accord with the federal standards
uncler Title VITolthe Civil Rights Act of 1964, and the human rights provisions ol New
York Ciry s Adnnnistrative Code mirror the provisions of the Exccutive Law.” However, in
2003, the New York City Council passed the Local Civil Rights Restoration Act which
amended the City Human Rights Law to emphasize that the City Human Rights Law should
be liberally construed and interpreted more hroadly than Federal and State civil rights
statites. See Williams v. New York City Housing Authorily, — AD3d 8§72 NYS2d
27(1 Dept 2009). However, at this stage ol the litigation, the McDonnell Douvlas Corp
shifting burden analysis, can be applied to claims ol discrimination brought under the City
Fluman Rights Law. Sce Ochei v. Coler/Goldwater Memorial [{ospital, 450 FSupp2d 275,
283 (S NY 2000); Jordan v, Bates Adver. Holdings, Ine., 11 Misc3d 764, 770 (NY Sup Ct
20006).




first establish a prima fucie case by demonstrating the following: (1) membership in a
protected class; (2) that she was qualified to hold the position; (3) termination from
cmployment or other adverse employment action; and (4) that the discharge or other adverse
action occurred under circumstances giving rise to an inference of diserimination, The
burden then shifts o the employer “to rebut the presumption ol discrimination by clearly
settng forth, through the mtroduction of admissible evidence, legitimate, mdependent and
nondiscritnimatory reasons to support its cmployment deeision[s].” T the defendunts
cvidence successlully rebuts plamtifTs mitial presumption of discrimination, plaintiff may
prove that the purportedly fegitimate reasons prolTered by defendant were mercly o pretext
tor discrinnnation, by demonstrating that (1) the articulated reasons are false, and (2)
diserimination was the real reason” Forrest, 309 AD2d at 552-553, quoting, Ferrante v.

American Lung Assn., 90 NY2d 023,629 (1997).

On aomotion to dismiss, however, the courts have found that a ¢laim lor
discrimination is adequately pleaded when the complaint alleges that plaintiff is a member of
a protected class, and was subject o adverse treatment basced on the defendant’s animus

towards that particular protected class. See Cohen v, Seward Park Housing Corporation, 7

Mise.3d TO15(A), 2005 WIL 954867 (Sup CUNY Co. 2005).

Ramaz argnes that Flynn does not satisly the [irst prong of the McDonnell Doyylas

Corp. analysts because Flynn fails to expressly state his religion and national origin in the
pleadimgs. However, it can be inferred [rom the factual alleeations mn the complaint that
Flynn is Irish and was a non-lewish member of the faculty. Moreover, the burden of

cstablishing a prima jacie case under thig analysis is minimal, Mandell v. County of Suffolk,

k)

316 F3d 368,378 (2™ Cir. 2003). Therclore, Flynn sufficiently allcyed membership in a

O
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protected class. Moreover, the complaint adequately alleges, and Ramaz docs not dispute,

that Tlynn was qualificd to hold the position and suffered an adverse employment action,
The next issuc is whether the circumstances of Flynn's discharge give rise 1o an

inference of discrimination. “A plaintill may raise such an inferenee by showiny that the

cmplover subjected him o disparate reatment, that is, treated him less favorably than o

similarly situated employee outside his protected group.” Girma v, Skidmore Colleve, 180

.Supp.2d at 339, quoting, Graham v. Long [sland Rail Road, 230 F.3d 34, 39 (2d Cir 2000).

Flere, the complamt alleges that no other member of the faculty was required to attend anger
management counseling nor were they terminated for an encounter with a student such as
Flynn’s encounter on Marel 3, 2008, The complaint further alleges that Flynn was one ol
fewer than five taculty members who were not Jewish and that none of the employecs,
including the non-Jewish ciployees, were subjeet such treatment. These allegations are
sufficient 4t this juncture to establish an inference and a prima fucie cuse of diserimination.
Ramaz responds that there was a legitimate and non-discriminatory ground for the
conduct ol which Flynn complains, and in particular that lhe reason lor requirig Flynn to
attend anger management was a result of his encounter with the student, and its belicl that
Flynn's anger management issues caused him to ose effectiveness as a tcacher. However,
prior to discovery. it would be premature to dismiss the complaint based on these asscrtions,
particularly as Flvnn may be able to show that the reasons offerred by Ruamaz were merely a

pretext for discrimination. See Levine v. Feldman, 215 AD2d 182 (1" Dept 1993) (dismissal

of plaintifl™s age diserimination claim was premature without the benefits of discovery,
plainti (T could prove that defendants” clamm of economic necessity was a pretest m her

termination); Colen v, Seward Park Tousing Corp., 7 Mise 3d T015(A) (pre-answer motion

1o dismiss complaint alleging religious discrimination was premature). Accordingly, the first
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and sceond causes of action sccking to recover for discrimination are sufficient to stale a
clarm.
Wronglul Fermination

The third cause ol action seeks to recover damages for Ramaz’s alleged wrongful
termmnation of Flynn. The complaint alleges that based on the cmployment contract between
Flynn and Ramaz, the Ramaz employee manual, and Ramaz’s oral promises, Flynn’s
cmployment could only be terminated only for good and just cause, and that such cause did
not exist.

New York does not recognize the elamm ol wrongful termination under circumstances

ol at-will cmploymient. Murphy v. American Home Products Corp., 58 NY2d 293, 301

(1983). “Where the term of cmploymentas for an indefinite period of tnne, it 1s presumed (o
be o hiring at will that may be freely terminated by cither party at any time for any reason or

cven [or no reason.” Lobosco v, Noew York Telephone Co /NYNEN, 90 NY2d 312, 316

(2001). An exception to the at-will rule exists “when plainti{T can show that the employer
made its ecmployee aware of an express written policy limiting the right ol discharge and the
cmployee detrimentally relicd on that policy in accepting ecmployment.” Id., at 316.

The employment contract between Flynn and Ramaz does not provide any definite
period of time for eployment or expressly limit Ramaz’s right of termmation. However,
Flynn argues that the general guidelines provided in the employment contract should be
mterpreted to mean that Flynn'’s employment could only be terminated for good and just
cause. The contract provides (hat “[Ucachers must mamtain competence and effectiveness m
their classioon work and foster good relationships with their students and with the parents of

Ramaz.... Itis expeeted that you will read the Ramaz employec manual and abide by its

(0004
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policies and protocols.™ Flynn contends that this language limits Ramaz’s vieht of discharge
and thus he was not an emplovee at will.

Flynn™s argument is unavailing. While the ecmployment contract requires Flynn to
abide by Ramaz’s general guidelines and obligations, it does not provide that Flynn can only
be termmated mothe event ol his fwlure @ do so. In other words, while the contract requires
Flyan to perform his dutics and abide by Ramaz’s guidelines, it docs not Himit Ramaz’s right
1o terminate i,

Fhonm next argues that even i he 1s found to have been an employee at-will, his claim
for wronglul termination should not he dismissed since the Ramaz employce manual

provides a limitation on Ramaz's right of discharge, citing Weiner v. McGraw-11ill, Inc., 57

NY2d 458 (1982). This argument is without merit. In Weiner, the court denied defendant’s

motion to dismiss when the complaint alleged that the defendant employer assured plaintiff
that its policy wus not to lerminate its employees without just cause, and the employment
application stgned by the plamtfT stated that 1t was subject Lo the provisions in defendant’s
cuuployee handbook which contained an express written policy limiting the rights of
discharge (o sulficient cause, Here, the complaint does not allege any facts evidencing such
a limitation on Ramaz’s right of termination and thus 1s distinguishable [rom Weiner.
Moreover, the Ramaz employee manual, us indicated above, does not contain any cxpress
Imitation on the right of discharge, und the general provisions of the manual relied on by

Flynn are insufficient. See Murphy v. American Home Products Corp., 38 NY2d at 305,

Thercfore, Flynnis an employece at-will and his elaim for wrongful termination must he
drsmissed.

Promussory [istoppel

Y
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Flynn's next clamm 1s Tor pronussory cstoppel. The complaint alleges that
Ramaz pronused [Flymn job security in order to induce Flynn (o continue working for Ramaz
and to reject the other school's olfer. TFurthermore, the complaint alleges that Flynn relicd on
this promise and as a result was injurcd when Ramaz terminated his cmployiment.
To state a cause ol uction for promissory estoppel, the following clements must be
established: (1) an oral promise that is clear and unambiguous; (2) rcasonable reliance on the

promise; and (3) imjury caused by the rehance. New York Cily Health and Hospitals

Cotporation v. St Barnabas Hospital, 10 AD3d 489, 491 (17 Dept. 2004).

[ere, the complaint fuils to allege a clear and unambiguous promise of job sceurily.

Dalton v, 1nion Bank of Switzerland, 134 AD2d 174, 176-177 (1" Dept 1987). Morcover,
cven il such a promise was sufficiently alleged, the complait would be subject to dismissal

since as an emplovee at-will) Flynn cannol establish that his reliance on Ramaz’s alleged

promise of job seeurity was reasonable. Arias v. Women In Need, Ine., 274 AD2d 353 (17

Dept 2003); Dalton v. Union Bank of Switzerland, 134 AD2d at 176,177; compare Rogers v.

Town of Islip, 230 AD2d 727 (2d Dept 19906) (complamt stated a claim for promissory
estoppel when plaintiff was allegedly terminated in violation of his scniority rights).
Therefore, Flynn’s causce ol action for promissory cstoppel must be dismissed.

[mplied covenant of good faith and fair dealing

The complaint alleges that Ramaz breached the imphed covenant of good faith and
e dealing by termimating Flyinn’s employmoent without good or just cause.
Under New York Taw. all contracts carry with them an implied covenant of good laith

and Lair dealing i the comse ol perfonmance. 311 West 232 Owners Corp. v. Jennifer

Realty Co., 98 NY2d 144, 153 (2002). However, the duties of good [aith and fair dealing “do

not imply obligations inconsistent with the terms of the contractual relationship.” Id. (mternal

10
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cilation and quotation omitted). Thus, when, as here, a plainti(T is an at-will employce he
cannot successully challenge his termination based on the purported breach of the tmplied

convenant ol good faith and far dealing. Murphy v. American Home Products Corp,, 38

NY2d at 304-305 (noting that m the context of an employment at-will “it would be
meongruous to say that an inlerence may be drawn that the employer impliedly agreed w a
provision which would be destructive ol his right of (ermination.... [T]o imply such a
litation from the existence ol an unrestricted right would be internally inconsistent”).

Accordingly, the canse of action (or breach of the implicd covenant of ¢ood faith and
fair dealme must be dismissed.

Delumation

[Flynn sceks to recover damages [or defamation based on Ramaz’s allegedly
defamatory statement made to the Ramaz faculty members and administrative stafl of other
private Jewish schools in New York City. The complaint alleges that on or about May 27,
2008, at a meeting between Ramaz administration and the school Faculty Council, Kobrin
stated, in response to inquiries by other members o the Ramaz faculty that “in sum and
substance that [Flynn’s] termination was not due to onc merdent with one student,” and that
[Flvon| had been subject to previous discipline in ‘several steps taking [sic] along the way,
mcluding documentation”(Complaint, 4 37). The complaint further alleges that Kobrin und
Fagin published the allegedly defamatory statements (o administrators at other private Jewish
schools in New York City, which impaired Flynn’s ability to sccurc employment at these
schools.

CPLR 3016 (a) requires that in a defamation action “ihe particdlar wouds cutnplatied

ol be set forth in the complaint.” Dillon v. City of New York, 261 AD 2d 34, 38 (1" Dept

1999) (citution omitted). This pleading “requirement is strictly enforced and the exact words
must be set forth. Any qualification in the pleading thercol or use of the words ‘lo the effect’

11




*13]

‘substantially” or words of similar import generally renders the complaint defective.”™

aardner v. Alexander Rent-a-Car, Inc., 28 AD2d 667 (1™ Dept 1967): Varcla v, Investors Ins.

§ - N

Holding Corp., 185 AD2d 309, 310 (2d Dept 1992), af’d, 81 NY2d 958 (1993) (*[¢]hc
requirement that the defamatory words must be quoted verbatim is strictly enforced). A
claim for defamation must also allege “the time, place and manner of the false statement and

specily to whom it was made.” Dillon, 261 AD2d at 38.

Inthis case, the complaint does not satisly the pleading requirenients ol CPLR
30106(a) since the exact words complained of are not contained in the complaint. I fact, the
complamt prefaces its description of the alleged statements with the phrase “in sum and
substance™ thus rendering the complaint defective. Gardner, 28 AD2d 667, Morcover, with
regard to statements that were published to other private-Jewish schools, the complaint docs
not allege anything with respeet to the time, place, manner, and does not specify to which
schools the statements were made.

Accordimgly, as the complaint does not sulliciently plead a causc of action for
delamation, the court need not address Ramaz’s additional arguments that the slatements arc
not defanmatory and arc subject to a qualificd privilege.

Conclusion

In view of the above, il 1s

ORDERED that defendant’s motion to dismiss is granted to the extent of dismissing
the third, fourth, fifth, and sixth causes of action; and it is (urther
ORDERLED that the remainder of the action shall continue; and it is further

ORDERED that a preliminary conference shall be held in Part 11, room 351, 60

partics

Dated: dMurctr—3669—
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