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The following papers, numbered 1 to were read on this motion to/for " I 

Upon the foregoing papers, it la ordered that thls motion 

Ln accordance with the accompanying Memorandum Decision, it is hereby 

ORDERED that the motion by Utica pursuant LO New York Insurance Laiv 3470 i ind  

CPLR 321 l(a)(l) and ( 7 )  to dismiss the third-party claim and all cross-claims asserted against 
it is granted; and it is. further 

ORDERXD that the request by Utica that the Court treat its motioii as one for siiiiimiu-y 
judgment pursuant to CPLR 321 l(c) and declare, pursuant to CPLR $3001, that Uticii is 1101 

obligated to indemnify 1'oi-t-Land in the third-party action, andlor defend aiid indcmnI ry 
plaintiff in the underlying action is granted; i t  is further 

ORDERED and DECLARED that Utica is not obligated to inde~nnify PoI-t-L;illd i n  \ h e  
third-party action, and/or clefer1d and indemnify plaintirf in the iiildcdying action; and i t  is 
further 

ORDERED that Utica serve a copy of this dccision and order with notice ofclitt-y iip)i! 

all paities within 20 days of entry; and it is further 

ORDERED that the Clerk may enter judgment accordingly. 

tes the decision and order of th 
Dated: I? mq 
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P1 ainti ff, 

-against- 

Index No. 11301 1/07 
Sequence No. 001 

THE EVEREST NATIONAL INSURANCE 
COMPANY, 

THE EVEREST NATIONAL INSURANCE COMPANY, Third-Party Iiidex No. 
5 907 85/08 

Third-party Plaintiff, 

-against- 

PORT-LAND CONSTRUCTION CORP. and 
UTICA FlRST INSURANCE COMPANY, 

MEMOR ANJJUM DECISION 

This insurance coverage action arises out of an underlying action (the mderlyiiig 

action”), wherein it is alleged that on October 7, 2006, Ei-asmo Sanchez Lopez (“Mr. Lopez”) 

was fatally struck by a fillling brick while working at ;i construction-sile.’ 

Plaintiff, Bierzo Construction Corporation, LLC (“plaintiff’ or “Bierzo”), a defendant in 

the uiidcrlying action, coiiimenced this nction against its insurer, The Everest National Insurance 

‘ The wrongful death : d o n  is entitled, Gloria Aizjelica Bor-a](is, nird Mwin Ahrqu ino  CT.S the 
Co-Admiirkrruror of the Goods. Cliallcb arid Properly of Emamlo Smchez Lopez o/kh Ernsmo S(incliez rind Gloria 
Airjelica Baiwjm. Indivirlually 11 B i m o  Coiistruclion Carp., 765 Arristcrdanr floirsing Curp. and Sanisoii 

- 
Mnnngmeiit LLC, and is venucd in the Supreme Court, Bronx County. 
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Company (“Everest”), secking a declaration that Evercst is obligated to defend and indeninify 

plaintiff in the underlying action. 

In turn, Evercst coininenced a third-party action against, MI-. Lopez’ employer, Port-Land 

Construction Cop.  ("Pori-Land" or the “Subcontractor”) and Port-Land’s iiisiirer, Utica First 

Ins~irance Company (“Utica”). Everest seeks, iriter alia, a declaration that U k a  is obliga~ed to 

indemnify Port-Land in the went  that Everest is deemed to OWC R defense and indemnification to 

plaintiff’, and a declalation that Utica is obligated to defend and indeniiiify plainti Ff i n  the 

underlying action bascd 011 plaintiffs status as an additional insured iiiider a ccitain insurance 

policy issued by Utica to Port-Land. Everest alleges a claiin against Port-Land for breach of 

contract for failing to prociire insurance. 

Utica now moves piii-suant to New York Insurance Law $3420 and CPLR 321 I(a)(l) and 

( 7 )  to dismiss the tliii-d-party claim and all cross-claims asserted against it. Utica also I-eqiiests 

that the Court treat its molion as one for summaryjudgnient pursuant to CPLR 311 l(c) and 

declare, pursuant to CPLR $3001, that Utica is not obligated to indemnify Port-Land in  the 

third-party action, and/or defend and indenmify plaintiff in the underlying action. 

Factual Backa-ouiid’ 

Plaintiff was hired to perform work at 765 Amsterdam Avenue, New York, New York 

(the “construction site”) a d  obtained a Commercial General Liability Insurance Policy from 

Everest (the “Everes t Policy”). 

On August 25,2006, plaintiff entered into a Subcontract Agreeiiient (the “Sitbcon~rnct”) 

with Port-Land in conneclion with the construction project. Port-Land obtained an insurance 

Thc factual backgroiind i s  taken from the pleadings jn this action and [he iindcrlyir~g action. 2 
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policy from Utica (the “Ulica P ~ l i c y ” ) . ~  On September 2, 2006, Port-Land’s iiisLiranct broker, 

Kateriiia Theodorou (“Thcociorou”), issued a Certificate of Insurance reflecting plaintiff as an 

additional insured under the Utica Policy. On October 7, 2006, Mr. Lopez, Port-Lnnd’s 

employce was injured while working at the construction site, and the underlying action ensued. 

By letter dated January 39, 2007, Everest’s representative UTC Risk Managetiwit 

Serviccs, Inc. (WTC’’) inlormed Port-Land of the underlying action and enclosed ti copy of the 

Summons and Complaint in the underlying action. 

By letter to UTC clatd February 1, 2007, Port-Land’s insurer, Utica, requested a copy of 

the contract between plaintil’Taiid Port-Land. On March 13, 2007, Utica sent a second request to 

UTC for a response to the Fcbriiary 1,2007 letter. On March 14, 2007, UTC fonvarded a copy 

of the contract between plxintiffand Port-Land, along with a Certificate of Insurance. 

On March 27,  2007, Utica disclaimed coverage to its insured, Port-Land, and to plaintiff 

for the accident and the resulting lawsuits based upon (1) an exclusion for bodily injuries 

sustained by Port-Land’s cmployees (the “Employee Exclusion”), and (2) an exclusion for 

liabilitics assunied under contract or agreement (the “Contractual Liability Exclusion”) contained 

in the Utica Policy. 

Thereafter, Ucica rcceived a copy of the third-party pleadings in the instant action 011 

September 19, 2008, a n d  hy letter dated October 10, 2008, sent a supplemental disclaimer to 

Port-Land reminding Porl-Land that Utica already disclaimed coverage for the accident, and m y  

and all resulting lawsuits, and that Utica would not defend or indemnify it i n  the newly 

.’ Lverest points out t1i;it Uticil does not allege thc policy accompatiying its nioving pnpeIs was the policy 
that was in  effect on Octoher 7. 2006. 
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comnieizced lawsuit by Elrerest based upon the above exclusions. 

By separate letter (laled October IO, 2008, Everest was also reminded that, by way of the 

March 27, 2007 letter, Utica already disclaimed defense and indemnity coverage to plaintiff for 

the accident and any and a l l  resulting lawsuits. 

Utica’s Motion 

Utica argues the third-party action should be dismissed against Utica because Everest 

lacks standing to prosecute its direct claims, and the exclusionary provisions apply to preclude 

coverage for Mr. Lopez’s ivni.k-i-elated injuries and the contractual claims against Port-Land. 

Everest lacks standiiig to seek relief from or against Uticn. Everest seeks indemni ficalioii 

from Utica for the accident and the underlying action, even though it has disclaimed coverage to 

plaintiff and is being sued by plaintiff as a result of this disclaimer. A stranger to an insurance 

contract, such as Everest vis-it-vis the Utica Policy, has no standing to coininence an action 

against [he insurance company based upon the policy iinless and until it has obtained a judgment 

against the insured thereunder, and this judgment is left iinsatisficd for thirty days or loiigcr. 

Everest is neither an insured nor an additional insured under the Utica Policy, nor does it  or any 

of its insureds have a n  unsatisfied judgment against Utica or any of Utica’s insureds as is 

required to satisfy thc copdiiions precedent to seeking any direct relief against Utica in 

accordance with the Insurance Law $3420, and case law. 

Further, the Eiiiployce Exclusion in the Utica Policy precludes coverage obligations for 

the accident, the iinderlyiiig lawsuit and the third-party action. It is undisputed that MI+. Lopez 

was injured during tlic coiirsc of his employment for Port-Land, and the Employee Exclusion is 

unambiguous as ;1 inatter of law. Employee exclusions such as the one at bur apply to preclucle 
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coverage to insureds and adtli tional insureds. T ~ L I S ,  even if plaintiff is an additional insured 

under the Utica Policy, a i d  Everest has standing to adjudicate plaintiff‘s rights herein, h e  clear 

and unambiguous language of tlie Employee Exclusion precludes the instant third-party action, 

and the Couit should declarc th:it Utica has 110 obligatiori to defend or indemnify plaintiff or any 

party herein, including Poi.t-Lalid, in connection with the accident and the resulting lawsuits. 

Furlher, the Contrxliial Liability Exclusion, which precludes coverage rot- liabilitics 

assumed under contract 01’ ageement, precludes coverage by Utica. All of the claiiiis asserted 

against Port-Land and Utica by Everest in tlie third-party action arise out of Port-Land’s 

piirprtcd contractiial ohligarions to plaintiff. Therefore, judgment musl be entered in favor of 

Utica dcclaring that it  has no obligation to defend or indemnify Port-Land. 

Plaintiff‘s ODPPS it ion 

Utica issued a Cerlificate of Insurance purporting to show plaintiff as an additional 

insured under the jnsurance coiltract which included “personal injury.” Utica agreed to provide 

insurance coverage pursuant to 3 Certificate of Insurancc with thc intent that plaintiff rely upon it  

arid i t  was justifiably relied iipoii by plaintiff. Therefore this fraudulent conduct should not allov, 

Utica to avoid liability and the Court should deny Utica’s motion. 

Everest’s 0pi)osi tion 

Preliminarily, Ulica iiioves for relief without any pre-trial discovery and before any 

factual detel-minations i n  the underlying wrongfiil death action are made. Everest is enlitled lo 

discovery on its causes of action. Plaintiffs opposition to Utica’s motion alleges that there was 

an agency relationship between Theodorou and Utica, and Theodorou refuses to produce 

documents or infomiatioii concerning the relationship between Theodorou aid Utica. Under 
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certain circumstances, an insmiice broker’s issuancc of a Certificate of Tnsurancc can be binding 

upon insurer. Whethcr Theoclorou had actual or apparent authority to bind Utica by issuing the 

Certificate of Insurance which names plaintiff as an additional insured and contradicts [lie Utica 

Poljcy, presents a fact question that warrants discovery. Theodorou provided an incomplete 

response to Everest’s subpocna, refused to produce any documents concerning its 

commmications with Port-Land or Utica, refused to produce its file relating to Port-Land, and 

refused to produce any documents relating to plaintiff. Everest learned from the documents that 

Theodorou provided that mother non-party, BFA of NY, Inc. (“BFA”) was involved in thc 

placement of insurance and in Tlieodorou’s request for coverage for Bierzo under the Utica 

Policy. 

It is prematuit to declare the rights of the parties in the underlying action and thc IJtica 

Policy at this stage. This Court cannot declare that Utica has no defense or indemnity ohligatioils 

in the underlying action until factual determinations are made in the underlying action and the 

parties are able to take discovery in the third-party action. Considering the status of discovery, 

lack of information presented and the law which flies in the face of Utica’s position, the Court 

cannot make sucli a [inding at this time. 

In addition, Everest’s standing to sue Utica is based on CPLR $1007, which allows a 

defendant to proceed “against a person not a party who is or may be liable to that defendant, for 

all or part of the plaiiitiffs claim ayainst that defendant. . , ,” An impleader action liemiits the 

third-party plaintiff to srale :I hypothetical cause of action, to wit  if  defendant is liable to 

plaintiff, then third-parly rlel‘cndant is liable to defendant. The liability to be ililposed upon a 

third-party defendant in a third-party action commenced pursuant to CPLR 4 1007 should arise 
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from or be conditioned upon thc liability asserted against the third-party plaintiff in  the m i n  

action. Because the issue of thc third-party plaintiffs indemnity obligations is still pending, the 

third-party complaint is pi*operly commenced. Moreover, CPLR 4 1007 encompasses conhgcnt  

claims based 011 subrogation. If plaintifrprevails against Everest in the main action, Everest will 

become subrogated to plaintiffs right to bring suit against Utica and plaintiffs rights include 

coverage as an additional insured under the Utica Policy that Utica issued to Port-Land. Utica’s 

motion, if gi-anted, nieaiis Escrcst’s could not assert the claims it may have should Bierzo prevail 

againsl Everest iii the main action. 

Unlike thc cases relicd on by Utica, Everest is not alleging that it is insured undcr the 

Utica Policy. Instead, Evcrest alleges that plaintiff is covered under the Utica Policy. Thc issue 

is whether plainti Ffwould have standing to sue Utica, and clearly plaintiff would. That plaintiff 

has delayed or neglecled to wail itself of its rights against Utica does not affect Everest’s right to 

prolect its potential rights against Utica through this third-party action. An insured may bring an 

action against a disclaiming insurer and need not wait until a judgment is entered against i t  

before proceeding against its insurer. 

Ik-ther, the ColltriIcIlial Liability Endorsement in the Utica Policy is ambiguous and 

unenforceable as a matter of law. Utica Failed to bring to the Court’s attention caselaw in which a 

Court hcld that the idenlical Contractual Liability Exclusion in the Utica Policy was ambiguous 

because it was inconsistent with and would negate the terms of the Blanket Endorsement. Thus, 

the Coiitractual Liability Exclusion relied upon by Utica herein is unenforceable to negate 

coverage. And, assuming the Subcontract is the entire agreement between parties concerning the 

construction project, the Suhcontract between Port-Land and plaintiff satisfies thc endorsement’s 
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criteria for coverage because it was executed on August 25, 2006, before the October 7, 2006 

accident and was in cffect dili-i~ig the Utica Policy’s policy term. 

Moreover, Utica’s disclaimer issued 55  days afier receipt of Everest’s tendcr was 

uiitimely pursua111 Lo Insurance Law §3420(d) and it cannot rely on the Employee Excliision. 

Utica’s explanation Tor its dday is insufficient since the basis for dcnying coverage was readily 

apparent beforc flic onsct of the delay. UTC’s lcttcr included a copy of the complaint iii the 

underlying action and specilical ly stated that: (a) an eniployee of Utica’s named insured, 

Port-Land, was injured io ai1 accident; and (b) a contract existed between plaintiff and Utica’s 

named insured, Poi$-Land. UTC’s therefore knew that a Port-Land employee was injured, 

potentially triggering thc Employee Exclusion, and that Port-Land was obliyated by contract 10 

indemnify and hold plaintiff harmless, thereby triggering the Contractual Liability Exclusion. No 

further “investigation“ was  required. Further, the nature and scope of Utica First’s investigation 

would be a subject for iirrlhcr discovery. 

Everest also objects IO the Court’s Ireating Utica’s motion as one for summary judgment 

as discovery would rcvcal facts warranting the denial of suininary judgment. 

w 
Utica argues that since Portland has not opposed Utica’s motion, judgment must be 

awardcd to Utica on default, declai-ing that Utica has no coverage obligations to Portland. 

Utica also iiotcs that i t  iieithcr concedes nor denies plaintiffs purported additional insured 

status, but instead claims that the Employee Exclusion precludes coverage. Case law 

consislently applies employce exclusions such as the one in the case to insureds and additional 

insureds alike under itleiit ical, substantially identical circun~sta~ices. As i n  such caselaw, the 
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underlying action involved i tijuries sustained by an employee of Utica's named insured, and the 

defeiidant/third-party plaiiitiff sought coverage under the Utica Policy for the underlying action 

bascd upon its s t a tu  as 311 addi(ional insured under the Utica Policy. Thus, Utica Iias 110 

obligalion to defend or indeinni fy Portland and/or plaintiff in the underlying action or the 

third-party action for Mr. Lopez' injuries, based upon the clear and unanibiguous language of the 

Einployee Exclusion. 

Morcovet, Ulicn docs not argue that the Contractual Liability Exclusion precludes 

plainliff s right to coverage or that plaintiff is not an additional iiisiired under the Utica Policy, 

Rather, Utica has argued that since all of the claims against Portland in the instant action arise 

out of Portland's contract~ial obligations to plaintiff, there should also be 110 coverage for 

Portland based upon tlic Coiitractlial Liability Exclusion. Therefore, Everest's claim that the 

Contractual Liability Exclusion is ambiguous so as to require Utica to provide covcrngcl to  

plaintiff, is misplaced since Utica does not rely upon the Contractual Liability Exclusion as a 

basis to decline coverage to plaintiff. hipoi-tantly, Port-Land has not opposed Utica's niotion on 

this basis, and Port-Land w a s  never named as a direct defendant the underlying action. The only 

claims allegcd ngainst Poll-Land in  connection therewith are the third-party claims raiscd by 

Everest, and these claims arise out of Portland's alleged contractual obligations to plaintiff alone. 

Utica fLirther argucs that as it relates to it  insured, Port-Land, the timeliness of Utica's 

disclaimer is not an issue rbr IWU reasons. First, Port-Land did not oppose Utica's motion. 

Second, neither Port-Land nor its employee Mr. Lopez ever notified Utica of either the accidctit 

or the action, and Utica's only notice came from Evercst's representative, UTC. Utica was firsr 

notified of the accident when it received the letter from UTC dated January 29, 2007. Thus, 
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Utica had no duty lo disc1;iiiii to Port-Land in  the first instance and, thus, cannot he said to limc 

waived its riyht to assert a defense to coverage no matter how long an alleged delay between 

notice and disclaimer. In m y  e\rent, argues Utica, i t  has a right and obligation to conduct an 

investigation p i o r  to issuing its disclaimer, and its disclaimer, was timely. The measure of 

reasonableness with rcspect to ii tiinely disclaimer does not begin with tkc insurerk first noiicc 

but, rather, commences at thc time the insurer first becomes aware of "sufficient" facts that foim 

the basis for the clisclainicr. And, caselaw does not pemiit a non-cooperating insurcd to benefit 

from its own inaction by chargiiig any delay attributable to this non-cooperation against the 

timeliness of the insurer's disclaimer. Utica began its investigation on the very ncxt day after 

receiving its first notice by requesting a copy of the Subcontract. Utica diligently repeated its 

requesl for the Subcontract when UTC was non-responsive. Utica disclaimed coveragc less than 

two weeks allel- receiving the Siibcontract from UTC and completing its investigation. Since the 

Utica Policy contains the Contrxtual Liability Exclusion, and plaintiff's claimed entitlement to 

coverage in the first instalice was based upon this alleged contract, Utica the Subcontract prioi. to 

taking making a coverage deterinination. This is particularly so since, plaintiffs status as an 

additional iiisured iiiider the Utica Policy is based upon an endorsement contained within [he 

Utica Policy called a "Blaiiket Endorsement.'' The Blanket Endorsement is only triggered if 

there is a wittcn contract requiring Portland to name plaintiff as an additional insured under Ihe 

Utica Policy. Without the Subcontract, Utica could not have known whether UTC's claim to 

additional insured coverage for plaintiff was valid, and Utica should not be penalized for 

conducting its investigation. 

Further, the case Evcrest cites is distinguishable, since Utica's disclaimer of coverage 10 
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its named insured was, in rad, validated, and the delay upon which the disclaimer to thc 

additional insured was held iiivalidated was in excess of five months. Moreover, such case is not 

binding or instructive as i t  is issued out of the Supreme Court, Kings County, and runs coiuiter lo 

Ihe more than ample legal authority. 

Moreover, that Utica waited to assert its Employee Exclusion defense as a basis for 

non-coverage until after it completed its entire investigation so as to avoid the issuance of 

“piecemeal disclaimers” is not only proper, but is actually the judicially preferred coiirsc of 

conduct. 

Further, no additional discoveiy is needed and Utica’s motion is riot premature. 

Regardless of plaiiitifl’s aclditional insured status or any other document that the opposing parties 

seek to discover, Utica can have no coverage obligation to any party pursuant lo thc Eniployee 

Exclusion and Contractual Liability Exclusion. 

Anal vsi s 

A party may move pimilant LO CPLR 32 I l(a)(l), “for judgment dismissing one or more 

causes of action asserted against him on the ground that ‘a defense is founded upon documentary 

evidence.”’ The test on such a motion is whether the “documentary evidence submitted 

conclusively establishes a dcfense to the asserted clainis as a matter of law” (Leal v Murtinez, 84 

NY2d 83, 88, 614 NYS2d 972 [ 19941; Scot/ v Bell Atlaiilic Gorp., 282 AD2d 180, 726 NYS2d 

GO [ 1 st Dept 200 I ] ;  Ih40 Inifus., Iiic. v /Inciwso,l Kill & Olick, P. C., 267 AD2d 10, 1 1 , 699 

NYS2d 43 [lst  Dept 19991). 

In determining a niolion to dismiss pursuant to CPLR $321 l(a)(7), the court’s role is 

ordinarily limilecl to delcriiiining whcther the complaint states a cause of action (Frank I’ 
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DDninzlei*Chr:ysler Corp., 292 AD2d 118, 741 NYS2d 9 [ 1st Dept 20021). The standard on a 

motion lo dismiss a pleading for failure to state a cause of action is not whether the party has 

artfully drafted the plcading, but whether deeming the pleading to allege whatever can be 

reasonably implied from ils statements, a cause of action can be sustained (.see Szcrdig, //IC. I '  

Thorn Rock Really Co., 163 AD2d 46 [ ls t  Dept 19901; Leviton Mfg. Co., I m .  v Blzinibrrg, 342 

AD2d 205,660NYS2d 726 [lst Dept 19971 [on a motion for dismissal for failure to state a cause 

ol'aciion, the court milst accept factual allegations as tiue]). When considering a motion 10 

disiiiiss for failure to state a cause of action, the pleadings must be liberally construed ( . v w  CPLR 

53026), and the court must "accept the facts as alleged in the complaint as tnie, accord plaintiffs 

the benefit of every possible favorable inference, and determine only whether the facts as alleged 

f i t  into any cognizable legal theory" (Nonuon v City o f N m  York, 9 NY3d 825 [2007]; Leo11 1' 

Adurlhez, 84 NY'ld at 87-38). IJowever. in those circiimstnnces where the bare lcgal conclusions 

and factual allegations arc "flatly contradicted by documentary evidence," they are not presumed 

to be true or accorded every favorable infcrence [Biondi v Beekrnan Hill House Apl.  Corp., 257 

AD2d 76,81,692 NYS2d 304 [lst Dcpt 19991, afld 94 NY2d 659,709 NYS2d 861 [2000]), and 

the criterion beconies "whether the proponent of the pleading has a cause of action, no1 whether 

hc has stated one" (Guggcrdreinrer v Ginzhurg, 43 NY2d 268, 275,401 NYS2d 152 [ 19771; SCP 

also Leon v Martinez, supra]; Ark Bryant Piirk Corp. v Bryant Piirk Restoration Corp., 285 

AD2d 143, 150,730 NYS2ci 48 [lst Dept 2001 1). 

Stand in g 

Parties IO an instlrilnce contract, i ,e.,  the issuer, a named insured or a person claiming lo 

be an insured under the policy, tilay bring a declaratory judgment action against each other when 
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a11 actual controversy dcvclops concetning the extent of coverage, the duty lo defend, 01- otlier- 

issues aiising from the insurance contract (Lang v Hariover Insurnrice Co., 3 NY3d 350, 787 

NYS2d 21 1 [2004]). 

Although Everest i s  not a parly to the Utica Policy, CPLR $1007 perniits 3 defendant to 

implead “a person not a p;iily n h o  is or may be liable to hiin for all or part of the plainliffs claim 

against him” into the primary action by instituting a third-party action. The third-party cornpI;iin~ 

may contain alternative, hypothetical or inconsistent causes of action and such a pleading will be 

sustained as loiig as the facts alleged do not necessarily preclude liability on the primary 

dcfendant’s part (BB/G Renl/v C’orp. v Ginsherg, 1 1 1 AD2d 91, 92,489 NYS2d 224,226 [ 1 st 

Dept 19851 c-iiiqq George Coheri Agemy 1’ Pei-bnan Agency, 5 1 NY2d 358, 366 [ I()SO]). 

Inipleader is available even i f  the impleaded party owcs no duty whatsoever to the priniay 

plaintiff (BBIG Realij Coip. v Ginsberg, 1 1 1 AD2d at 92, citing Garrett v Holidri)) intis, 58 

NY2d 253, modfg 86 AD3d 469 [ 19851). 

Subrogation IS  the piinciple by which an insurer, having paid losscs of its insurcd, is 

placed in thc position of its insured so that il may recover from the third pai-ty legally responsible 

for the loss ( Winkelniaiiri v Excelsior Ins. Co., 85 NY2d 577, 584, 626 NYS2d 994,998 [ 19951 

citing I6 Couch, Insurance 2d 4 61 : 1 [rev ed]). The doclrine is liberally applied to protect lhose 

who are its natiiral betieficiaries--insurers lhat have been conipelled by contract to pay the loss 

caused by the negligence of another (Wirtkslniarin v Excelsior Iizs. Co., siqprda). 

CPLR 1007 pernits a third-party action based on subrogation even where no payment has 

bcen made (Krmse 1) Aiiicriciiii Gziuruntec & Liability I i ix  Co., 22 NY2d 147, 152-3, 292 

NYS2d 67, 71 [1968] [stating that “The language of CPLR 1007 permits the defendant to 
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implead any person “who is or may be liable to him” and is certainly broad enough to encompass 

contingent c la im based on subrogation”]). Thus, although Everest is not an issuer or an insured 

to the Utica Policy, ils allcgcd insured Bierzo, is an alleged additional insured under thc Utica 

Policy. hi the event Everest is liable to or is compelled to make payment to Bierzo under the 

Everest Policy, Everest will become subrogated to Bierzo’s rights, and thus, no longer a stranger 

lo tlie Utica Policy, and able to seek relief as an additional insured. Since a third-party complaint 

may contain a hypothetical cause of action, it cannot be said that Everest lacks standing to seck 

dcclaratory relief pursuanl to thc Utica Policy. 

That Everest denics coverage and has not paid plaintiff under its policy to the plaintiff is 

riot a bar to Everest’s third-party action, since its right to pursue a potential subrogation right is 

afforded by statute (Comolidntcd Edisoii Co. of New York, Inc. v Royul Iiidein. Co., 72 Misc 2d 

1075, 341 NYS2d 55 [Sup Ct New York County][1972][“While the policy language may provide 

for subrogation when payment is made, the insurer’s right to implead is founded on the statute 

which docs not makc it dcpcndcnt on payment in the absence of a policy provision explicitly so 

1 iini ting or precluding imp leade r]) . 

Further, Insurance Law $3420 does not deprive Everest of standing to seek r-elicl‘against 

Utica. Insurance Law $3420 grants an injured party a right to sue tlie tortfeasor’s insurcr after the 

injurcd party first obtains a judgment against the tortfeasor, and is not paid after 30 days of notice 

of the judgnient to the ins(ircr. Such section applies to “strangers” to insurance policies, i .a ,  

plaintiffs who suffer injuries resuhing fioni the torts committed by insureds, without any 

potential subrogation rights (see Uuiv. Garden Apartments, L.P. v Nutioitwide Mztt. Ius. Co., 284 

AD2d 975, 976, 726 NYS2d 901 [4th Dept 2001 ][since plaintiffs are strangers to the insurance 
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policy issued lo Dickerson, they may not maintain a direct action against Nationwide to enforce 

Nationwide’s obligation under that policy unless a judgment against Dickerson is rendered and 

remains uizsatisf~ed]; Abdnlln v Yehia, 246 AD2d 373, 374, 667 NYS2d 736 [ 1st Dept 19981 

[where injured passengers sued the drivedowner of the vehicle in which they were riding, and the 

drivedowner of the offending vchicle, and plaintiffs’ driver/owner impleaded co-tlefendaiit’s 

insurer Tor indemnification, third-party plaintiff had no legally cognizable interest in  thc 

rela~ionship between the co-defendant and his insurer]; Clarendon Place Corp. v Lnndiiinrk Iiu.  

Co., 182 AD2d 6, 9- 10, 5S7 NYS2d 3 1 1, 3 13 [ 1 st Dept 19921 [the estates of 55  of the Happyland 

fire victims have no rights ayainst the insurers unless and until ajudgnient is entered against the 

insureds in lhc underlying tort actions]). 

Therefore, U(ica*s motion to dismiss Everest’s claims against i t  on the groulld that 

Everest lacks slandiiig, is denied. 

Contractual and Eimloyee Jiability Exclusims 

As to the applicability of the exclusions at issue, an insurer bears the burden of 

dcnionstrating that a policy cxclusion defeats an insured’s claim by establishing that thc exclusion 

is “stated in clear and unn1istak:tble language, is subject to no other reasonable interpretation, and 

applies in thc particular C;ISC” (A4onleleone 1’ Crow Const. Co., 242 AD2d 135, 673 NYS2d 408 

[ l ”  Dept 19981). To negate coverage by virtue of an exclusion, an insurer must establish that the 

exclusion is stated in clear and iinmistakable language, and is subject lo no other reasonable 

interprelations, and applics in the particular case*’ (Sartgirzito v Ncrtionirl Grnrige Midual Ills. Co.. 

52 AD3d 267, 268, 659 NYS2d 431 [lst Dept 20081 citing Conlinenla1 Casualty Con v Roipid 

Ainericun Corp., 80 NY2cl 640, 652, 593 NYS2d 966 [1993]). “[P]olicy exclusioi~s arc glven a 
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strict and narrow construction, with any ambiguity resolved against the insLirer" ( R r l l  Poiuri/ig 

Corp. I' TIG Ins. Co., 100 NY2d 377, 383, 763 NYS2d 790, 792 [Z003]; see Morrtdeoire 1' Ci.oiv 

Corrst. Co., 242 AD2d 135, supm). 

As to the Contractual Liability Exclusion, this exclusion states: 

We do iiot pay for bodily iiijuiy, property damage, personal irijiiry or itdveilising iri j iry 
which is assumed under a contract or agreement. This exclusion does iiot apply to: 
;1. an incidental contract; or 
b. 
ngreemeni. 

liability for damage that an insured would have in the absence oftlic coiilracl o r  

However. the Utica Policy also contains a Blanket Additional Insured (Coniractorx) 

Endorsument which stales: 

Item 7.d is added to the ADDITIONAL DEFINITIONS Of COMMERCIAI, LI,4BflJl'~'Y 
COVERAGES of the Contractors special Policy form AP-100. 

7.  Insured also includes: 

d. Anv person or organization whoni you are required to name as an 
additional insured on this policy iiiider a writlen contract 0 1 -  wit tcn  
a gi-ce I 11 el 1 t . 

The written contract or written agreement niust be: 

(1) Currently in effect or becoming effective during the temis of this policy; and 
(2) Executed prior to the "bodily injury," "properly daiii~lge," "persorial irlLjuiy." 01' 

"advertisin s injury. ' I  

The Contractual Liability Exclusioii, when read together with the Blanket Eiidoi-seiiieii t, 

creates an aiiibigirity as a iiiatter law, which ambiguity niust be resolved in  favor oflhe insured, 

plaintiff, and potcntially, i ts insured Everest (see LaBou/iyue NY, Iiu:. v. Utica Iris. c'o., I X Misc 

3d 1 132 [Sup Ct Richmond County 20081 [linding that Utica's contractual liability exclusion WIS 

inconsistent with its Blanket Additional Insured endorsement, siiice tlic former ptiri~orts to i i p p l j r  
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“to all Liability Coverages,” anti would therefore render thc tenns of the Blaiiket Additional 

hisurcd endorsenienl meaiiiiiglcss; thus, the contractuiil I iahility cxclusion “cnriiiat I J C  aliplicd io 

defcat any right to coverage which might have existed uridcr thc I3lanket Acldiliolial Instirccl 

endorsement”]; C;ofr.anuflrrli v 630 Really, LLC, 16 Misc 3d 1122, 847 NYS2d 901 [Sup (11 

Kings County 20071 [finding that the Contractual Lial7ility Exclusion, which appcars iiiidcr tlic 

“I~xclusions That Apply to All Liability Coverages” sccliori i n  t l x  geiicrd policy, nfoiild rci1dc.i- 

the tenns of the Blanket Endorsement meaningless and inerfective and that the Coii1i-actii:il 

Liability Exclusion was inapplicable to cxclude coverage under the Utica policy]). Therelbre, 

Ulica cannot rely on the Coniractual Liability Exclusion to prechidc covcragc which rails iindcr 

the Blanket Addi tioiial Insured Endorsement. Therefore, dismissal of the thii*d-piir[y action bilscd 

on the Contraclual Liabili ly Exclusion is denied, 

However, Utica met i ts  burden of  demonslraling t h n t  the Employee Exclusivii i:. clew i i i i d  

unambiguous and that i t  precludes coverage of injuries suffered by any employee ol’ii~i iiis~ircd 01’ 

additional insured. Notably, neither Evcrest nor plaintifrdispute that thc Eiilploycc Exclusiori i s  

uiianibiguous. And, i t  is uncontested that Mr. Lopez was einployed by Pori-Lard, the i i ; ~ t ~ i c . d  

insured under the Utica Policy. Thus, the Employee Exclusion would bar coverage [or Lope/’ 

injuries and any resulting lawsuits. 

Yet, in order to propcrly rely upon the exclusions upon which its disclainicr is hiscd,  

Utica must have served written notice of its intent to disclaim coverage under- its policj. “ i l s  soon 

zts is reasonably possible” (Insurance Law 4 3420[d]).‘ 

Utica’s claim tiitit it had no duty to disclaim to Port-Land is moot, sincc l’ort-L,uild does no1 op~iosc L j l i ca  5 
4 

application to disnliss PorkLai-rd’s cross-clniiils agninst Utica. 
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As stated by the First Department: 

There is 110 objective standai.d against which the time it takes aii insurer to I S S ~ I C  lis 
disclainier can be measured. It is a fact-sensitive inquiry that is based upon al l  ol’thc 
surrounding circumstances and focuses on the period between when the insnrer first 
learned of the grounds for the disclaimer and finally served its written noticc disclitiiiiing 
coverage on the insured. However, there is no doubt that the insurer has ail obligalioii LO 

expedite the process and act promptly, and it bears the bui-dcn ofjustifyin2 :rny rnsiiiilg 
delay. 
(Those Crrtaiii Undc~~writer,~ ut Lloyds, London I! C h y ,  49 AD3d 1 ,  4. 856 NYS2d 1 [ 1 sl 
Dept 20071). 

! Although there is no objective standard with which to nieasure the timeliness ol’aii 

insurer’s disclaimer, tlie First Department has suggested that the inomcn t li-oiii which llic 

tjrnelincss of an insurer’s disclaimer is measured is the date on which i t  lirsl r-cceivcs iiihin1;lliuii 

that would disqualify the claim, not the date on which it receives tlie insured’s nolice ol’the clniin 

(2’540 Assos. I’ Assicirrorzioni Gcncmli, 27 1 AD2d 282, 707 NYS2d 50 [ I “  Dept 20001). 

As to Utica’s disclaiiner to Everest, the record indicates that Evercst’s I-epi-eseiit:ili\le 

tendered the defense and indemnity of plaintiff to Port-Land on January 27,  2007. ’l’lie tender 

I letter states that Mr. Lopez was a Port-Land employee a d  that the Subcontract obligated 

Port-Land to defcnd and indemnify Bierzo. Utica was also provided the Siimiiions and 

Complaint i n  the underlying action. Tn responsc, Utica’s declination letter explains: “In IJTU’s 

letter, it is alleged lhat Erasmo Lopez was an employee of Port Land Constructioii 

was in.jured and that his injuries arose out of, and during the course of, that eiiiployiiiciir. 

Because tlie policy excliides injuries to cmployees , , . it will not provitlc covel-agc lbr the  claims 

asserted . , . .” There is no indication that Utica perfomled any additional inquiry ;IS to [he 

employee status of Mr. Lopcz after its receipt of the tender lettcr and pleadings i n  the uiidcrlyiiiS 

action (cJ LnBolrtzque NY, Inc. v Utica Inns. Co., 18 Misc 3d 11 32 [Sup Ct New I’oi.1~ County 

tlic tinic Iic 
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ZOOS] [whei-e investigator was directed to obtain information with regard to iiijiiiul’s S I ; I L ~ I S  as at1 

employee, the investigation was completed on May 16, 2005, and the written discl;iimer uras 

issued on May 17, 2005, lJtica’s 29-day delay in disclaiming coverage w a s  not uiircasoi~able]). 

Nor docs Uticn’s reply indicate that its subsequent invesligation includetl vcriljing M r .  I,tlpe;.’s 

employinenr status. Yet, IJtica :isserted that the Employee Exclusion applied lo disclaitii 

coverage. Thus, it appears that Utica had sufficient in formation to asscrl thc Eiiiploycc 

Exclusion upon receipt of the tender letter and accompanying pleadings in the Lindci-lying actiori 

(sec Sqiiii.es v 1Ldxv.i Murini Briiklers h c . ,  293 AD2d 808, 739 NYS2d 777 [XI Jlcpt 2002)). 

However, the Employee Exclusion was not the sole basis for Utica’s disclaimer. l’he 

record iiidicates that upon rcceipt of UTC’s letter, Ulica immediately sought proof of thc lmis  011 

which Everest’s claim was made, i,e., that plaintiff was nti  additional insured under the Ulica 

Policy based upon a writtcn coiitract between plaintiff and Portland. Utica therefore reqiicsled a 

copy of the Subcontract fi-om UTC 011 two occasioiis, and did not rcceivc i t  tml i l  MNCII 14, 2007. 

The Subcontract was necessary to assess the veracity of Evcrest’s claiiii r . l i a r  i t  \V:IS crltiIlctl I O  

coverage pursuaiit to the Subcontract and to assess whether the Contractiial Liabi lily Esclusio~ 

applied. Utica then disclainied coverage based on both Exclusions wilhin 13 days Iliercafter, 

’ 

Tt i s  reasoiiable fov at1 iiisurm- to investigate beforc deciding to tiisclaim (Pid/Jic . C c r i i c ’ c ,  

Mu/. Iris. Co. v Harleii Housing, 7 AD3d 421, 777 NYS2d 438 [ 1 Dept 20041 citiirg h!otjbll< LE 

Deilhni Mzrt. Fire Iiis. GI. 11 Petrizzi, 121 AD2d 276, 278, 503 NYS2d 5 1, Iv. denied OS N Y 2 d  

61 1, 5 10 NYS2d 1025; Piiblic Serv. Mut. Ins. Co. v Hcrrleii Hoirsing Assocs., 7 AD3d 42 1, 777 

NYS2d 438 [ 1 Dept 20041 [disclaiiner issued only 27 days after insurer learned of’the grounds 

for disclaimcr is i.easonable]). This  allows the disclaiiner to be bawd on ‘ L ~ ~ ~ ~ ~ c r e l e  cvitlcncc” 
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(see Mount Vermn Fire 111s. Co. Y Hcrrris, 193 F Supp2d 674, 678) and avoids “piecemeal 

djsclainiers” (ice 2540 As.socs. v rlssicurazio~i Gcrierrili, S.p.A., 27 1 AD2d at 283-S4; .;Idmii.c/l 

h h n .  CO. I ’  Pmrccrs Hcslriurnnt, Inc., 9 M i x  3d 1 121, 862 NYS2d SO6 [Slip Ct Ncw \ ‘ o ~ , k  

County, 20051 [Admiral’s delay in issuing the disclaimer was reasonable, where r\cliiiiral could 

not come to its late notice of claim determination without an investigation of the accident, [lie 

legal events following thereafter and nllpotentinl groiinifs for disclainie~.s] [emphasis addccl]). 

Since Utica’s investigation IO assess the applicability of Contractual Liahilily Excliisioil \ \ a s  

warranted, i t  cannot be said that Utica’s disclaimer was untimely as a matter of law, sincc 

“piecenieal’’ disclaimer arc to bc avoided (see 2 5 4 0 . 4 ~ ~ 0 ~ ~ .  Iiic. 1’ Assicurirzioiii G m e r ; / / i ,  LS,p .A . .  

271 AD2d a t  284][a ninttcr of policy, reasonable investigation is preferable to pi0~111ei1l 

disclain~ers]). Thus, Utica’s account for this delay, i .e . ,  LO avoid picceineal disclainiers wlii IC‘  

invcstigating the Contractual Liability Excliision, is reasonable. 

Nohvithstanding the fact that this Court found that the exclusion tha t  necessil-atcd ihe 

investigation was ambiguous, that does not operate to discount Utica’s need to havc inwsligatetl 

that exclusion in fonnulating its coverage position. Since tlie Employee Exclusion hars cove~‘agc 

for Mr. Lopez’s injuries and resulting lawsuits tinder the Utica Policy, and Utica’s t l isclaiincr W ~ I S  

timely as a matter of law, Utica’s motion to dismiss the third-party action is granlecl. 

Bnscd on tlie foregoing, and the undisputed fact that Mr. Lopcz was an cniployoc of t l ic 

Port-Land, discovery is unwarrnnted. Thus, Utica’s request that the Court treat i t s  inotion as o11c 

for s~miinar~~jlid~ii1eilt purs~im[ to CPLIi 32 1 l(c) and dcclare, pursuant lo C P L R  $300 1 . l l l ; l l  

Ctica is not obligated 

indemnify plaintiff in 

to indemrlify Port-Land i n  the third-party action, aiid/or dciciid i i i ~ d  

tlie underlying action, is granted. 
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Copclus1o n 

Based on the foregoing, it is hereby 

ORDERED that the motion by Utica pursuant to New York Insurance Lmv 3420 and 

CPLR 321 l(a)(l)  and (7) to dismiss the third-pnrty claim and all cross-claims asserted ;ig;iinsl i t  

is granted; and it is fiirtliei’ 

ORDERED that the rcqiiest by Utica that the Court treal its motion :IS oiie iill- siiiiiimry 

judgtneiit pursuant to CPLR 321 l(c) and declare, pursuant to CPLR 53001, that Tlt ica is 1101 

oliligated to indelimiry Port-Land in the third-party action, and/or defetid and indcmnify plainlifv 

in the underlying action is granled; i t  is hither 

ORDERED and DECLARED that Utica is not obligated to indcmnify Poll-Land iii thc 

third-party action, and/or defend and indemnify plaintiff in the underlying action; a n d  it i s  flwlhcr 

ORDERED that Lltica scrve a copy ofthis decision and order wilh notice of entry 1111011 

all parlies within 20 days of entry; and i l  is further 

ORDERED that the Clerk may entcr judgmetit accordingly. 

This constitutes the decision and order of the Court. 

Datcd: Apri I 14, 3009 
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