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Upon the foregoing papers, it la ordered that this motion 

Based on the foregoing, it is hereby 

ORDERED that plaintiff motion pursuant to CPLR $3212 for sunmiaryjudgment as to 
her first cause of action against defendants Ajita Elizabeth Abraham and Zerline Lehnian 
Goodman, and dismissii~g all of defendants' counterclaims is granted; and it is further 

ORDERED that defendants' cross-motion pursuant to CPLR §32 12 for summary 
judgiiieiit in their favor, is denied; and it is further 

ORDERED that defendants' cross-motion for an order, pursuant to Code of 
Professioiial Responsibility DR 5-102(a) (22 NYCRR 1200.21 [a]), disqualifying plaintiffs 
attorney, Robert Gumenick, is denied, as moot; and it is further 

ORDEFSD [hat plaintiff serve a copy of this order with notice of entry u p m  all parties 
within 20 clays orentry. 

ORDERED that the Clerk may enter judgni 
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Plaintiff, 
0 .  114355/08 

-against- DECISIOM~DS 
A JITA ELIZABETH A B M  
LE:HMAN GOODMAN, 

HAM and ZERLINE 

Defendants. 

HON. CAROL ROBINSON EDMEAD, J.S.C. i 

MEMORA NDUM BEC ISION 

In this breach of contract action, plaintiff Lauren Liles (“plaintiff”) moves pursuant to 

CPLR $321 2 for sitnumary judgment as to her first cause of action (the return of her down 

payiieiit on a real estate sales contract), to dismiss all of the counterclaims of defendants Ajita 

Elizabeth Abraliam (“Ms. Abraham”) and Zerline Lehinan Goodman (“Ms. Goodman”) 

(collectivcly, “defendants”). In response, defendants cross-move 1) pursuant to CPLR $32 12, 

granting defendants sunmial-y judgment, 2) pursuant to Code of Professional Responsibility DR 

5-l02(a) (22 NYCRR 1200.21[a]), disqualifying plaintiffs attorney, Robert Gumenick (“Mr. 

Guineiiick”), and an order denying plaintiffs motion for summary judgment, and 3) costs, 

di sburseinents aiid attorney fees for this motion. 

Factrial Background’ 

By a contract of sale, dated as of July 11,2008 (the “Contract”), Ms. Abraham agreed to 

sell and p1aintXf agreed to purchase 150 East 56Ih Street, Condominiuiii Unit # 6C, New York, 

Information is taken horn plaintiff‘s motion, which comprises the affiimatioii of plaintiffs attorney, Mr. I 

Giimcnick (“niotion”) and plaintiff‘s affidavit (“Liles aff.”) and plaintiff‘s Complaint. 
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New York (“the Preinises”) €or $867,500. Pursuant to the Contract, plaintiff deposited $86,750 

(“the down payment”) with Ms. Goodman, Ms. Abrahani’s transactional real estate attorney. The 

down payment currently is being held in Ms. Goodman’ s IOLA accomt, pursuant to the 

Contract. The Contract provided that the closing would be on or about September 15, 2008, 

which also was the time for the performance of the buyer’s and seller’s respective obligations. 

Plcriritlff‘s Complaint 

Plaintiff now seeks the return of her $86,750 deposit pursuant to Paragraph 13(b) of the 

Contract (motion, 7 2, citing Exh. 1). In the Contract, plaintiffs obligation to purchase the 

Premises was conditioned on a standard 45-day financing contingency, plaintiff contends. 

PlaintifPs applications for a mortgage were denied in wiiting by two lenders pursuant to a loan 

declination letter from WCS Lending LLC, dated August lS, 2008 (the “WCS Declination 

Letter” ) and a loan declination letter from GuardHill Financial, dated December 8, 2008 (the 

“GuardHill Declination Letter”). Within the 45-day period of the first, WCS Declination Letter, 

(ie,, 011 August 12, 2008), plaintiff, via her attorney, advised defendants that the financing could 

not be obtained and demanded return of the deposit (“Demand Letter,” Exh. 2). On August 15, 

2008, defendants responded to plaintiffs demand with a letter alleging that plaintiff had forfeited 

the deposit (“Defimlt Letter”). The letter asserts that plaintiff failed to (i) furnish accurate and 

complete infoonnation to the lendedbroker, (ii) pursue the application with diligence and (iii) 

cooperate in good faith with the lenderhroker. Defendants also asserted that plaintiff did not 

have tlic riglit to apply for 90% financing. 
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Defeiidnnts ’ Councerclnirns‘ 

Defendants’ Verified Answer ( ( ‘ A d )  contains two counterclaims against plaiiitiff. First, 

defendants allege that plaintiff failed to comply with the terms of the Contract, specifically, 

Paragraph 22 requiring lhat plaintiff submit a mortgage application to an institutional lender and 

lhat she give defendants pcompl notice of any such applications. Defendants further contend that 

plaintiff failed to demonstrate that she made a good faith or diligent effort to comply with 822 of 

the Contract. Section 13(a) of the Contract provides that, in case of plaintiffs default on the 

Contract, the seller’s sole remedy is to retain the down payment as liquidated damages, 

defendants q u e .  As plaintiff breached the Contract by failing to timely obtain a mortgage 

comniitinent, defendants seek the transfer of her securily deposit to them, pursuant to Paragraph 

13(a) of the Contract . 

Second, defendants allege that plaintiffs Complaint is “frivolous and vexatious in 

nature” (Ans., 11 20). They further allege, that as a result of plaintiff‘s action, defendants have 

been coinpelled to retain counsel to defend against the action, incurring attorney’s fees. Thus, 

defendants seek the disniissul of plaintiffs Complaint, and damages on their couiiterclaims, 

together with costs, fees and disbursements and attorney fees. 

Plnirrtiff‘s Motion 

PlaintiPf disputes dei’enciants’ allegations in the Default Letter. On June 17, 2008, real 

estate broker Alyson Gradone, of Gregory James & Associates, circulated a “Tenn Sheet” to the 

plaintifj’s and Ms. Abraham’s attorneys (see “Term Sheet,’’ Exh. 4). The Term Sheet 

incoi-poratecl all of the financial tei-nis of the deal, including that plaintiff would apply for 90% 

Informalion is taken from dcfendants’ Verified Answer (motion Exli. 6). I 
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financing. The 90% financing contingency is set forth in Paragraph J of the Purchaser’s Rider to 

the Coiilracl. Paragraph 22 of the Contract, which is incorporated by reference into said 

Paragraph J, granted plaintiff a clear right to terminate the Contract if her financing was not 

obtained, plaintiff con tends. This provision states: 

If such comniitn~ent is not issued on or before the Cormnitlnent Date, then, unless 
Purchaser has accepted a commitment that does not comply with the requirements set 
forth above, Purchaser may cancel this Contract by giving Notice to Seller within 5 
business clays after the Commitment Date, in which case this Contract shall be deemed 
cancelled and thereaRer neither party shall have any further rights against, or obligation or 
liabilities to, the other by reason of this Contract, except that the Downpayment shall be 
promptly refunded to Purchaser. 
(Contract, 11 22) 

As set Corth in the Liles aff., plaintiff properly terminated the Contract, pursuant to the provision 

in Paragraph J ,  and is entitled to the return of the down payment as a matter of law. 

Deferidunts ’ Opposilion und Cross-Motion’ 

First, defendants contend that issues of fact exist, defeating plaintiffs motion for 

surniiiary judgment. Defendants argue that plaintiff breached the duty of good faith inherent i n  

every contract and failed to diligently make efforts to obtain a mortgage as required by Paragraph 

22(vi) of the Contract. Defendants further argue that plaintiff made material misrepresentations 

to Ms. Abraham in order to induce her into signing the Contract. 

Plaintiff “outright lied” to the defendant and gave false information to defendants, At the 

time the Contract was being negotiated, plaintiff submitted proof in forni of a financial statement 

to defendants showing that she had more than $500,000 in liquid assets that she intended to use 

to buy the Premises (the “Financial Statement”). Plaintiff gave the Financial Statement to real 

’ Defendank’ opposition (“opp.”) comprises an nffirmation from Vivek Suri, attoiney for Ms. Abraham 
(“Suri aff.”), 811 affirmation from Ms. Goodman (“Goodman aff.”) and an affirmation from Ms. Abraham (“Abraham 
aff.”). 
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estate broker Gregory James & Associates, which in turn forwarded it to defendants. Next, 

plaintiff delayed the sigiiiiig of the contract because she wanted to wire funds to her attorney who 

would then wiite the down-payment check for the Contract (see “July 2, 2008 E-mail”). Plaintiff 

never wired the money to her attorney’s account; rather, she wrote a personal check made out to 

Ms. Goodinan (tlie “Check”), thereby clearly showing plaintiffs intent to use her own funds to 

purchase the Preniiscs. Based on these false representations, the mortgage contingency clause 

added . 

Plaiiitiff signed the Contract 011 July 2, 2008. After Ms. Abrahani signed the contract, on 

or about July 11, 200S, it was sent to plaintiffs attorney, starting the 45-day time period for 

plaintiff to obtain a mortgage. I t  seems that around this time, plaintiff and her father decided that 

the ecoiioinjc conditions and the real estate inarket made it inadvisable to buy the Premises. 

Defeiidants contend that even then, instead of pursuing her mortgage application in good faith 

under the ternis of the Contract, plaintiff unilaterally decided to breach the Contract and not 

pursue B loan diligently. Although plaintiff claims that she applied for a mortgage with two 

mortgage brokers, plaintiff fails to include her loan application as proof that she diligently met 

hcr obligations pursuant to the Contract. 

Further, tlie two u~iswom statements from mortgage brokers attached to plaiiitiff‘s motion 

lack probative value and shoirld be rejected by the Court. The GuardHill Declination Letter 

dated December 8,2008, which states that the plaintiff applied for a loan 011 July 9,2008, 

indicates that plaintiffs application was made before the contract was finalized on July 11, 2008 

and before plaintiff received an executed copy of the Contract. This fact clearly proves that 

plaintiffs application to GuardHill Financial does not qualify as a good faith effort, pursuant to 5 
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22(vi) of the Contract. The WCS Loan Declination letter, consisting of an e-mail comnunication 

between plaintiff and Mark Pastolove of WCS Lending, is similarly deficient. In the e-inail, 

dated August 15, 2008, plaintiff is rejected because her debt-to-income ratio is too high. But 

plaintiffs attoriiey wrote a letter to Ms. Goodman on August 12, 2008 claiming that plaintiff 

“has not beeii offered a complying loan commihnent letter” (see Demand Letter, plaintiffs Exh. 

2). Plaintiff could not have temiinated the Contract on August 12,2008, when she was not 

rejected by WCS Lending until August 15, 2008, defendants argue. This again clearly proves 

bad faith on plaintiffs part (opp., 1111 21-22). 

Second, defendants cross-move for summary judgment on the ground that plaintiff 

breached the Contract. If plaintiff knew on July 9,2008, before the Contract was finalized, that 

she would be rejected in obtaining a loan, then it is necessarily true that she was proceeding in 

bad €aItli and violating the duty of good faith that is inherent in every contract of sale. Ms. 

Abralirun attests that plaintiff did not apply for a mortgage in good faith because plaintiffs 

father, who “was ultimately the person who made the decisions regarding [plaintiff’s] real estate 

purchase” was concerned about the declining real estate market. Ms. Abraham further testified: 

When we asked about the necessity for a mortgage contingency clause, we were told by 
plaintiffs attorney and the Real Estate Broker Alyson Gradone of Gregory James & 
Associates, that the buyer wanted to test the mortgage market and attempt to obtain a low 
interest rate, and that if the Plaintiff did not get approved for such mortgage, she still 
intended to move forward with the purchase, paying cash with the help of her father if 
necessary. Based on these representations, I agreed to reinstate the mortgage contingency 
clause. 

Based on these facts, i t  is clear that plaintiff did not pursue her loan application in good 

faith and that she breached the Contract. 

Third, defendants argue that the Court should disqualify plaintiff’s attorhey, Mr. 
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Gumclick, from representing plaintiff in this case because Mr. Guineiiick will be called as fact 

witnesses in tlie trial of this case. Mr. Gumenick will be called to testify against l i s  client as to 

non-privileged matters because, due to his communications with plaintiffs father, Mr. Gunienick 

is privy to tlie facts as to plaintiffs and her father’s misrepreseiitatioiis and breach of the 

covenant of good faith. Citing the Code of Professional Responsibility DR 5-102(a) (22 NYCRR 

1200.21[a]) arid caselaw, defendants argue that the movant has the burden to demonstrate that an 

attorney’s testimony would or niight be prejudicial to his client, justifying that attorney’s 

disqualification. Here, it is clear that Mr. Gumenick was intimately involved in negotiating the 

contract from start to finish. It clear froin the Abraham affidavit and Goodinan affirmation that 

Mr. Gumenick represented plaintiff when she was considering buying the Premises and that he 

represeiits plaintiff in the instant litigation. Mr. Gumenick was involved in the drafting and 

negotiations of the Contract, along with convnunicatiiig to defendants, plaintiff and plaintiffs 

father conceiiiing plaintiff‘s fulfillment of her contractual obligations, All of these facts signify 

that plaintiff and Mr. Gunienick worked hand in hand with plaintiffs father in negotiating the 

purchase of the Premises and in misrepresenting facts to defendants. Based 011 Mr. Gumenick’s 

intimate involvenient in all facets of this deal, it is clear that he is a fact witness as to what 

transpired. Moreover, Mr. Gunienick also is aware of the steps taken by plaintiff and her father 

in trying to obtain a mortgage. 

Plaint f ls  Reply uncl Oppositioii to Cross-Motion 

First, plaintiff argues that defendants have not alleged any triable issue of fact precluding 

summary judgment for plaintiff. Plaintiff has met her burden by demonstrating that 1) the 

contract of sale includes the financing contingency allowing plaintiff to cancel the contract if the 
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financing is not obtained, 2) the timely and proper notice of cancellation of the contract, 3) a 

demand for the return of the contract deposit and 4) defendants' breach by their failure to return 

the deposit. Plaintiff further argues that defendants' allegations of plaintiffs bad faith is based 

solely on hearsay, and in any event, their allegations are without merit. Regarding defendants' 

arguiiient cliallenging the admissibility of the loan declination letters because they are not in the 

fomi olaii  affidavit, plaintiff argues that the real issue is not the content of the letters, but the fact 

they the letters exist. Plaintiff made several truthful, written and timely applications for a loan 

and did not receive a loan coinniitinent letter. Plaintiffs affidavit is sufficient to establish that 

she did not obtain a loan, and the cxistence of the declination letters is simply another fonn of 

proof that no such coimiitment was obtained. 

Plaintiff further argues that hearsay alone cannot be used to defeat a motion for summary 

Judgment, and in this case the allegations of the Abraham aff. are based only on inadmissible 

hearsay evidence, unsupported by any evide~ice.~ Plaintiff maintains that Ms. Abraham's 

ai'fiiination rails lo disclose any instance in which she alleges that the plaintiff made any 

misrepresentation to her; rather, Ms. Abraham relies exclusively on hearsay statements made to 

her by her real estate brokers and attorney. Ms. Abraliam €ails to produce affidavits froin persons 

with persoiial knowledge of any alleged misrepresentations, and her real estate brokers are 

certainly under hcr control. The absence of such affidavits is compelling reason why Ms. 

3~laii i t i~t .  states: 
Ms. Abraham's claims, iriter alia, that (i) the Plaintiff should not have applied for ninety percent financing 
because the Plaintiff's only desire was to test the mortgage market and that the contingeiicy clause 
permitting the Plaintiff to cancel if she did not obtain a loail conlmitnicnt for a ninety percent mortgage does 
not mean what it says; (ii) the Plaintiff inislead her about her intentioil to use all of her liquid assets to buy 
the [ ' ' t ' r t~ni~e~' ' ]  anyway, possibly with the help of her father, in the event the mortgage could not be 
obtained and (iii) the timing of the Plaintiffs mortgage applications shows bad faith. 
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Abraliam’s story should not be considered. Citing caselaw, plaintiff argues that the submission o F 

unsworn mails,  lelters or other matters cannot be accepted as the only evidence to defeat 

summary judgment and thus, defendants have failed to rebut the plaintiff sprzma facie case. 

Eve11 i f  defendants’ allegations were submitted in admissible fonn, they would not be 

relevant. Plaintiff and Ms. Abraham were represented by counsel. Section 24 of the Contract 

specifically requires that all understandings between the parties are to be in writing and that all 

prior coiivei sations between the parties are incorporated into the written agreement. The 

expressed justification in the Default Letter for defendants’ refusal to return plaintiffs down 

payment is ii-relevant. Defendants submit no evidence of any representation that plaintiff made 

any enforceable, iion-merged, pre-contract promise to put down $500,000 in cash. To the 

contrary, derendaiits submit an e-mail of what they describe as “a copy of the plaintiffs offer 

through the real estate broker.” However, such e-mail is not a copy of plaintiffs offer, but a 

copy of an e-mail from Ms. Abraham’s husband, Reynaldo Geerken (“Mr. Geerken”), to Ms. 

Abraham’s Imlcer, Lon Malkin (“Ms. Malkin”). Plaintiff’s actual offer as set forth in the Term 

Sheet, specifically and unambiguously shows that the offer was submitted with a 90% financing 

contingency. Ms. Abraham fkrtlier states: “As part of the negotiations, the plaintiffiuyer 

represented to the real estate brokers and I that she had considerable savings, would be putting a 

large down payment of approximately $500,000.00 and would only borrow around $400,000.00 

towards the purchase of the [Premises]” (the “Malkin E-mail”). Ms. Abraham’s allegation is 

clearly erroneous. Because this is a reference to a pre-contract discussion, defendants are 

absolutely b a w d  from relying 011 it. Neverlheless, this representation was made by Ms. Mallcin 

(and 1701 by plaintiff). Ms. Abraliam’s allegation that the plaintiff asserted misrepresentations to 
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her is entirely unsupported by anylhing contained in the Malkin E-mail. Notably, the Malkin E- 

inail is hearsay and the only documentaiy evidence submitted of plaintifps alleged pre-contract, 

lion-survivable, misrepresentation. 

To the extent defendants relied on Ms. Malkin’s statement that “plaintiffs family was 

wealthy” and supported her decision to purchase the Premises, such pre-contract, non-survivable, 

hearsay came did not come rroiii plaintiff. Plaintiff contends that the Gumenic E-mail to which 

Ms. Abraham cites, does not contain a single reference to a market test, but simply states that the 

tern1 sheet transmitted by the brokers provides for a 90% contingency, which was” not reflected 

in the d d t . ”  

Ms. Abraham admits that she relied on the brokers who told her that the financing 

contingency was necessary because of the buyers. Ms. Abraham’s admission that she relied 011 

statements by the broker is fatal to Ms. Abraham’s allegation of misrepresentation by plaintiff. 

Defcndants’ gullibility in accepting the broker talk cannot be held against plaintiff. Moreover, 

the Con tract’s merger clause, precludes consideration of defendants’ alternative version of 

events. Therefore, Ms. Abrrhan had no right to rely on any supposed pre-contract 

representations that were not incorporated into the contract. 

Plaintiff fui-tlier argues that, given the number of legal professionals involved in the 

Contract and this dispute, it is beyond Comprehension that defendants insist on pressing their 

clearly frivolous claim to retain the plaintiffs deposit. Plaintiff points out that Ms. Abraham is 

an attorney, as is her husband; Ms. Abraham was represented by an attorney in connection with 

the Coiltract, co-defendant Ms. Goodman; and defendants currently are represented by their 

attoi-ney of record, Vivek Suri, who is assisted by Ms. Abraham’s husband. Not only do 
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defendants ignore the consequences of the written agreement, which in and of itself defeats 

defendants’ claims, defendants have also failed to come forward with any evidence to oppose the 

in ot ion. Plaintiff also argues that defendants’ allegations that plaintiff failed to pursue the 

moitgage application in good faith, breached the implied covenant of good faith and fair dealing 

and committed fraud4 lack any basis in law or fact. Contrary to defendants’ assertion, the 

GuardHill Declination Letter does not say that the loan was declined on July 9,2008, but that the 

application was made on July 9, 2008, several days aflerplaintifs attorney transmitted the 

signed rorztrnct to Ms. Abrrrhanz ’s attorney along with the contract deposit, and before it was 

countersigned by Ms. Abraham and returned to the plaintiffs attorney. The Contract signed by 

plaintiff and plaintiff‘s deposit check were transmitted to defendants on July 3,2008. This 

correspondence proves that plaintiff did not know on July 3,2008, when she signed the Contract, 

that she had been rejected. I t  only sliows that plaintiff got a head-start on her application, which 

she made prior to receiving a fully executed Contract from Ms. Abraham. Even if plaintiff had 

been rejected on July 9,2008, that would have been after she signed the Contract and while the 

Contract was in the possession of Ms. Abraham or her attorney. 

Plaiiitiff provides the copies of an e-mail and a letter from GuardHill (the “GuardHill 

Mortgage Application”) that plaintiff claims were sent to plaintiff on July 9, 2008. The e-mail 

states that the loan application (a copy of which was attached to the e-mail), will bcpickcerl up by 

messenger- when it is completed. The letter states that GuardHill would order the credit report 

and appraisals. Obviously, July 9, 2008 was the date of application, not the date of the lender’s 

Plaintiff points out that defendants have not pleaded fraud or breach of the implied covenant of good faith 
and fair dealing in their Verified Answer. Accordingly, plaintiff argues, any remarks about these potential causes of 
action would properly be ignorcd. Plaintiff further argues that, given the nitrger provisions of the Contract, 
defendants could not justifiably rely on any of the alleged pre-contract misrepresentations. (reply, p. 13, footnote 10). 

4 

11 

[* 12 ]



declination. Defendants’ “strained assertions” that the timing of plaintiffs loan application to 

GuardHill was in bad faith because it was declined prior to the date of the Contract is clearly not 

the case and must be rejected. Moreover, even had plaintiff received one loan declination prior 

to signing the contract (which is not the case), this would not necessarily mean that some other 

souice of fiiianciiig would not have approved her application. 

Plaintiff also contends that defendants’ allegations about the WCS Declination Letter is 

similarly unavailing. Nothing in the Cantract required plaintiff to obtain any specific number of 

declinatioiis, and plaintiffs submission of two such letters is evidence of her good faith. The 

date of the WCS Declination Letter is irrelevant. 

Further, defendants failed to allege any contractual provision that requires plaintiff to 

provide a copy of the loan application. It would simply be impossible for the two lenders to issue 

loan declination letters unless plaintiff made an application for a loan. 

Nor does the Contract provide for a forfeiture of the down payment in the event that 

plaintil’f failed to “promptly give Notice to seller of the iiame and address” of each lender to 

wliick plaintiff applied, The Contract does not impose a time of the essence provision for 

compliance with this obligalion, but says that the buyer shall comply “promptly.” Further, 

defendants have iiot claimed any damages due to plaintiffs alleged non-compliance with this 

technical obligation. 

Further, defendants fail to specify any conduct by plaintiff that supports their allegatioii 

that plaintiff breached the implied covenant of good faith and fair dealing. Defendants failed to 

allege any facts showing that plaintiff acted in a manner that, although not expressly forbidden by 

the Contract, deprived defendants of their right to receive benefits under the Contract. 
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Finally, defendants failed to specify what particular facts would be elicited from Mr. 

Guniciiick that cannot be elicited from the plaintiff, her father, the real estate brokers or the 

mortgaee brokers, so as to warrant his disqualification. Citing caselaw, plaintiff argues that 

defendants have made no showing that Mr. Gunienick has any specific, non-cumulative personal 

luiowlcdge regarding any fact in controversy. Disqualification denies a party’s right to 

reprcseiitation by the attorney of its choice, and defendants fail to provide convincing reasons 

why di syuali ficalion is appropriate. 

Analvsis 

Sumrnnry Judgment 

It is well settled that where a defendant is the proponent of a motion for suiimary 

judgmcnt, the defendant niust establish that the “cause of action . . . has no merit” (CPLR 

§3212[b]), sufficient to warrant the coui-t as a matter of law to direct judgment in his or her favor 

(Bush v St. Claire‘s Hosp., 82 NY2d 738,739 [ 19931; Winegrad v New York Univ. Mecl. Ctr., 64 

NY2d 851, 853 [1985]; Wright vNational Amusements, h c . ,  2003 N.Y. Slip Op. 51390(LJ) [Sup 

Ct New York County, Oct. 21, 20031). This standard requires that the proponent of a motion for 

suini~ial-y juclgnient make aprinza facie showing of entitlement to judgment as a matter of law, by 

advancing sufficieiit “evidentiaiy proof in admissible form” to demonstrate the absence of any 

material issues of fact (WinegrodvNew York Univ. Med. Ctr., 64 NY2d 851, 853 [19SS]; 

Ztlckcrnian 1, City of New York, 49 NY2d 557, 562 [ 19801; Silverman v Perlbinder, 307 AD2d 

230,762 NI’S2d 386 [ I A t  Dept 20031; Tlzomas v Holzberg, 300 AD2d 10, 11,751 NYS2d 433, 

434 [ 1” Dept 20021). T ~ L I S ,  the motion must be supported “by affidavit [from a person having 

hiowlcdge of the facts], by a copy of the pleadings and by other available proof, such as 
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depositions” (CPLR 5 321 2[b]). A party can prove aprirna facie entitlement to summary 

judgiiiciit through the affirmation of its attorney based upon documentary evidence (Zuckerrnun; 

Pi-ucleririal Seciirities Inc. v Rovello, 262 AD2d 172 [lBt Dept 19991). 

Alternatively, to defeat a motion for summaryjudgment, the opposing party must show 

facts sufficicnt to require a trial of any issue of fact (CPLR 5 3212[b]). Thus, where thc 

proponent of the motion makes aprima facie showing of entitlenient to summary judgnient, the 

burden shifls to the party opposing the motion to demonstrate by admissible evidence the 

existence of a factual issue requiring a trial of the action, or to tender an acceptable excuse for his 

or her frtilurc to do so (Vermette v Kenworth Truck Ca, 68 NY2d 714, 717 [1986]; Zucker-nzcm at 

560, 562; Forrest v Jewish GuiId for the Blind, 309 AD2d 546, 765 NYS2d 326 [ lst  Dept 20031). 

Like the proponent of the motion, the party opposing the motion must set forth evidentiary proof 

in admissible fonii in support of his or her claim that inaterial triable issues of fact exist 

(Zuckermnn at 562). The defendant “inust assemble and lay bare [its] affirmative proof to 

demonstrate that genuine issues of fact exist” and “the issue must be shown to be real, not 

feigned since a sham or frivolous issue will not preclude summary relief’ (Korizfeld v NRX 

Teclinologics, Inc., 93 AD2d 772 [l” Dept 19831, ofld,62 NY2d 686 [1984]). Mere coiicIusions, 

expressions of hope or unsubstantiated allegations or assertions are insufficient (Alvord and Swzff 

v Ste~uczidM. Muller Constr. Co., 46 NY2d 276, 281-82,413 NYS2d 309 [1978]; Fried v Bower 

& Gcircliger, 46 NY2d 765, 767, 413 NYS2d 650 [1978]; Plantnniuru v Penske Truck Leasing, 

Inc., 246 AD2d 347, 668 NYS2d 157 [ I s t  Dept 19981). 

Here, plaintiff has demonstrated the absence of any genuine issues of material fact, 

warranting summary judginciit in her favor. 
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Breocli of Contmct 

I t  is well settled that to “state a cause of action for breach of contract, the proponent of the 

pleading must specify tlie making of an agreement, the performance by that party, breach by the 

other party, nncl resulting damages” (Volt Delta Resources LLC v Soleo Comrnuniccrtioits h c . ,  1 1 

Misc 3d 1071, 2006 NY Slip Op 50497 [U] [Sup Ct, New York County 2006], citiizg Furiu v 

F m k ,  1 16 AD2d 694, 695 [2d Dept 19861). Further, the “essential terns of the parties’ 

purporlcd contract, including the specific provisions of the contract upon which liability is 

predicated, must be alleged” (Volt Delta Resources LLC, citing Sud v Sud, 21 1 AD2d 423,424 

[ 1 st Dcpt 19951; and Cnniglia v Chicago Tribune-New York News Syndicate Inc., 204 AD2d 

233, 234 [ 1st Dept 19941). A complaint alleging breach of contract also inust set forth the terms 

of tlie agreement upon which liability is predicated by making specific reference to the relevant 

portioiis of the contract or by attaching a copy of the contract to the complaint (Atlantic Veal & 

Lnnib, Zizc. v. Silliker, hC., 11 Misc 3d 1072,2006 NY Slip Op 50527 [VI [Sup Ct New York 

County 20061, ciriizg Clzrysler Capital Corp. v Hilltop Egg Farms, Inc., 129 AD2d 927,928 

[ 19871 and accord Valley Cadillac Corp. v Dick, 238 AD2d 894, 894 [ 19871). 

Here, the Contract at issue contains a mortgage contingency clause (Contract, 11 22) that is 

crossed out on the actual docunient, but restated in Paragraph J of the Purchaser’s Rider to the 

Con tract (“Rider”). Paragraph 22 of the Contract states in relevant part: 

Purclzaser shall (i) make prompt application to an Institutional Leiider for such mortgage 
loan, (ii) furnish accurate and complete information on Purchaser and members of 
Purchaser’s family, as required, (iii) pay all fees, points and charges required in 
coiinectioii with such application and loan, (iv) pursue such application with diligence, 
(v) cooperate in good faith with such Institutional Lender to the end of securing such first 
rnorlgnge l o m  and (vi) promptly give Notice to Seller of lhe name and address of each 
Instifutioiinl Leiidcr to wiiich Purchaser has made such application. . . . Ifsuch 
corniizitincnt is riot isstled 012 or before the Cowtntitnient Date, then, unless Purchaser has a 
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coininitment that does not comply with the requirements set forth above, Purchaser may 
cancel this Contract by giving Notice to Seller within 5 business days after the 
Commitment Date, in which case this Contract shall be deemed cancelled and thereafter 
iieitliei* pcrrty shall have further rights against, or obligation or liabilities to, the other by 
reusson of this Contritct except that the Downpayment shall be promptly reftmdeclm 
Purclznser and except as set forth in para. 22. If Purchaser fails to give Notice of 
cnr1cellation. or IfPurchnser shall accept n coiizmitment that does not coniply with the 
rerms set forlh above, the Purchaser shall be deemed to have waived Purchaser’s right to 
cancel this Contract and io receive a refund of the Dowiipayment by reason of the 
contingency contained in this para. 23 [sic]. 
(Contract, 11 22) (emphasis added) 

Paragraph J of the Rider defines the temi “Commitment Date” in the Contract as 45 days 

after the Purchaser hdaiiitiff) receives a full executed copy of the Contract. Paragraph J also 

states that “the loan amount shall be $780,750.00,” which represents 90% of the $867,500 

purchase price. 

The Contract also contains a merger clause, which states: “All prior understandings and 

agreements, written or oral, between Seller and Purchaser are merged in the Contract and this 

Contract supersedes any and all uiiderstandings and agreements between the parties and 

constitutes the entire agreement between them with respect to the subject matter hereof’ 

(Contract, 11 24). 

Finally, the Contract clearly defines the parties’ remedies in the case of default by either 

party: 

(a) IFpurchaser defaults hereunder, Seller’s sole remedy shall be to retain the 
Downpayment as liquidated damages . . . . 
(b) If Seller defaults hereunder, Purchaser shall have such remedies as Purchaser shall be 
entitled to at law or in equity, including, but not limited to, specific performance 
(Contract, 11 13) 

Here, i t  is undisputed that plaintiff received an executed copy of the Contract on or about 

J ~ l y  11, 2008, cotnmencing the 45-day time period for plaintiff to obtain a mortgage. It also is 
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undisputed that plaintiff gave dcfendaiits timely notice of her cancellation of the contract. 

However, the issues are 1) whether plaintiff pursued a mortgage “application with diligence,” 

cooperated “in good faith with” the lender to the secure such a mortgage, and “proniptly” gave 

defendants “the name and address of each” lender to which plaintiff applied, pursuant to 

Paragraph 22 of the Contract, and 2) whether the failure to do perform any of those obligations 

amountcd to a default under the Contract, justifyiiig defendants’ retention of plaintiffs down 

payment, pursuant to Paragaph 13(a) of the Contract. 

According to the First Departmeiit, “[wlhen a condition of a mortgage loan commitment 

is not fiilfillcd through no faiilt of the purchasers, their performance is excused, so long as they 

acted in good faith” (Luniting v 10 Bleecker Street Owners Corp., 160 AD2d 178, 178 [ 1“ Dept 

19901, citing Cow v Dnus, 120 AD2d 788, 789-790 [3d Dept 19861). Further, the burdcn is on 

party claiming that a mortgage was not pursued in good faith to establish via documentary 

evideiice or otheiwise the opposing party’s failure to act in good faith (see Creigliton v Milbcruer, 

191 AD2d 162, 166-267 [ 1“ Dept 19931 [holding that the defendant had failed to establish by 

documentary cvidence or otl~er\vise that the plaintiff was denied mortgage financing because the 

lender was unable to verify Iicr eimploynient and income, which would have been evidence of the 

plaintifi’s lack ofgood faith]; see also Singlz vDyckman, 202 AD2d 412,413 [2d Dept 19941 

[holding that the “sellers failed to establish the existence of material factual issues relating to the 

purchasers’ due diligence in oblainiiig the required loan coillmitnient”]). 

For example, courts lime found genuine issues of fact regarding a party’s failure to 

exercise a good faith effort to procure a mortgage where the defendants provided proof in the 

forni OF haiicial  statements that the plaintiff mischaracterized his financial situation to the 
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lender (RTS, h c .  v Webny Corp., 157 AD2d 638, 639 [2d Dept 1990]), 

Here, plaintiffs s~ibiiiissioiis indicate that a mortgage conmiitnient was “not issued on or 

before the Coiiimitment Date” a n d  that plaintiff gave notice within five business after the 

“Commitinciit Date” so as to trigger her entitlement to the return of her down payment. By the 

date of plaintiffs cancellation letter, August 12, 2008, plaintiff had not received a cominitmeiit 

letter from any bank, and there is no indication to suggest otherwise. The August 15, 2008 eniail 

from WCS indicates that its determination on plaintiffs loan application was not made until 

August 15,2008, and that no coimnitment letter was issued by WCS as of August 12,2008. 

And, the December 8, 2008 letter from GuardHill indicates that plaintiff applied for a loan 

application on July 9, 2008, but did iiot issue its determination until December 2008. Thus, as 

concerning GuxdMill, no commitment letter was given by GuardHill as of August 12,2008 

either. Thus, plaintiff has deinoustrated that no commitment letter was issued by either lender as 

of August 12,2008, which was “before the Commitment Date,” thereby entitling plaintiff to 

cancel the Contract and the retuim of her downpayment. 

Defendants failed to provide any evidence that plaintiff failed to cooperate with either 

lender in good faith. Further, defendants do not allege that plaintiff misled or withheld 

information from the lenders, which courts have considered evidence of the lack of good faith 

(see Huggeri 1) Brenner, 186 AD2d 441 [ 1“ Dept 19921 [“It is not disputed that plaintiff twice 

sought financing, provided all the required documents, and was unsuccessful for reasoizs igot of 

his o iw  making”]). Defendants liave provided no proof that the rejection from the lenders was 

based 011 anything other than a review of plaintiffs fillancia1 situation. There is no indication 

that the lender’s denials were based 011 circumstances created by plaintiff to thwart her ability to 
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fulfill the mortgage contingelicy clause. As the Court held in Galasso v Ferraro (280 AD2d 450, 

450 [2d Dept 2001]), “wheii financing was denied based on the bank’s conclusion that’the value 

of the property was insufficient for the loan amount requested, the plaintiff properly exercised her 

right to cancel the contract and demand the return of her down payment.” 

Defendants argue that plaintiff knew that she would not qualify for her loan prior to hcr 

signing the Contract of sale because she applied for a mortgage before signing the Contract, 

wliicli is proof of her bad faith. However, plaintiff has provided sufficient evidence that by 

August 12, 2008, neither lender provided her with a mortgage commitment. Further, there is 110 

evidence that plaintiff was aware or should have been aware that her applications would have 

been denied at the time she executed the Contract on July 11,2008. 

Defendants argue that because the Declination Letters are “unsworn statements,” they 

“have 110 probative value and should be rejected by the Court” (opp., 7 18). However, in addition 

to the Declination Letters, plaintiff provides sworn statements, in the form of an affidavit, that 

GuardHill and WCS declined to give her a mortgage: 

At GuardHill Financial Corp. I applied through and worked directly with Jere Lyons, 
a senior vice president. As noted MI. Lyon’s letter to me, ”neither GuardHill nor any of 
its investors or lending irzstifulions are able to provide a product which meets your 
lleeds. ” 

Similarly, I made applicntion through and worked directly with Mark Pastalove, a Senior 
Licensed Mortgage Broker at WCS Lending, LLC. As noted in Mr. Pastalove’s letler to 
]ne, ”UiIJortunately, due to your high debt to income ratio we will not be able to provide 
you with fiiiancing uiider your present loan scenario at this time. ” 

Having received two loan declinations, I was compelled to cancel the Contract, as 
pew1 itted by the mortgage contingency clause contained in the Contract. 
(Liles aff,, 1111 9-1 1) 

“A swoiii affidavit is an admissible form of evidentiary proof sufficient to make a prinia facie 
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showing of cntitleinent to judgment as a matter of law (see CPLR 3212(b); Zuckerman v City of 

New Y0i.k). 

Defcnclaiits also point to various conversations prior to the Contract as evidence that 

plaintiffniislead them about her plans to purchase the Premises and as further evidence lack of 

good faith and diligence in pursuing a mortgage. These oral and e-mail exchanges involved 

defendants, plainliff, plaiiitifFs father and the real estate brokers. “Based on these false 

representations, the seller reinslated the mortgage contingency clause in the contract of sale,” 

defendants argue (Complaint, 11 13). However, the Contract contains a merger clause that makes 

clear that it “supersedes any and all understandings and agreements between the parties and 

constitutes the entire agreement between them with respect to the subject matter hereof’ 

(Contract, 7 24). A merger clause bars the consideration of extiinsic evidence to the Contract 

(Sor-enson v Bridge Capital Coiy~., 30 AD3d 1144, 1145 [ lSt  Dept 20061). Accordingly, the parol 

evidence rule precludes consideration of such commuilications for purposes of th is motion. 

Although plaintiff failed to establish that she “promptly” gave defendants “the name and 

address of each” lender to which plaintiff applied, plaintiff’s entitlement to the return of her 

down payment was not made contingent upon her compljance with this provision. Instead, the 

return of her down payment was conditioned upon her ability to obtain a mortgage commitment 

(“If such cotivnitinent is not issued . . . then . . . Purchaser may cancel this Contract . . . the 

Downpayment shall be promptly refunded . . .” ) .5  

Accordingly, the Court lind that defendants failed to raise an issue of fact so as to 

According to defendants, they also asked plaintiff to provide thcm with a written rejection letter from a 
lender atid a copy of plaiiitiffs filled-out loail application, and plaintiff “refiised to provide us with any details and 
refused to providc us with a rejection letter fiom a lender.” However, the Contract does not require this obligation. 

5 
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preclude suinrnary judgment in plaintiffs favor. Therefore, plaintiffs niotion for summary 

judgment seeking the return of her down payment is granted, and defendants’ cross-motion for 

summary judgment permitting them to retain the down payment is denied. 

Attorney DisqualiJicntiolz 

Based on the above, the Court does not reach the issue of whether Mr. Gmnenick should 

be disqualified as a necessary witness in t l is  action. 

Conclzision 

Based on the foregoing, it is hereby 

ORDERED that plaintiff niotion pursuant to CPLR 83212 for summary judgment as to 

her first cause of action against defendants Ajita Elizabelli Abraham and Zerline Lehman 

Goodman, and dismissing all of defendants’ counterclaims is granted; and it is further 

ORDERED that defendants’ cross-motion pursuant to CPLR $3212 for summary 

judgment in their favor, is denied; and it is further 

ORDERED that defendants’ cross-motion for an oi-dcr, pursuant to Code of Professional 

Respoiisibility DR 5-102(a) (22 NYCRR 1200,21[a]), disqualifying plaintiff’s attorney, Robert 

Guiiieiiiclc, is denied, as moot; and it is further 

ORDERED that plaintiff serve a copy of this order with notice of entry upon all parties 

within 20 days of entry. 

Dated: April 1 

That co d titu phj dicision and order of thc Court. 

-c -\ fl)fl 
HoTCaroI R. Edmead, J.S.C. 
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