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SCANNED ON 411612009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- v -  
MOTION DATE / l a r h  

The following papers, numbered 1 to  were read on this motion to/for 

PAPERS NUMBERED 

- 

Notice of Motion/ Order to Show Cause - Affidavits - 

Answering Affidavits - Exhibits 

Replying Affidavits 

# 

’ 76* 
Cross-Motion: Yes r h o % &  

4.h 
Upon the foregoing papers, it is ordered that this rnoti&-.& ‘ C  $409 

B3ascd 011 h e  acculnpmying Men1orandum Decision, it is hereby 

ORDEKED that the inotion by defendants to dismiss thc coinplaint pursuant to CPLR 
32 1 I (a)(S) fhr lack ofpcrsonnl jirrisdiclion, and pursuant to CPLR 5 327(a) on the ground of 
orzcnl 11011 C O I I I W U ~ ~ I L Y  is clenicd; and it is fui-thel- 

0RI)ERED tlial dcfcndants shall serve a copy of’this ordcr with notice of entry upon 
~lairitifi’witl~in 20 days of critry; and i t  is iiirther- 

ORDERED that dcfcndmts shall serve their aiiswer within 30 days of the date ofthis 
I I ~C I - ;  and it is hrtllel- 

OIWEIED that llic parlics appcar for a preliminary confcrence in Part 35 on May 26, 

This conslitutes the decision and order of thc Court. 
009, 2 :  15 11.m. 

Check if appropriate: 1.1 DO NOT POST 
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hidex No. 1 12509/08 

- against- 

THE MOUNTAIN SCHOOL, TI-IE MOUNTAIN 
SCHOOL, INC‘., THE MOLJNTAlN SCHOOL OF 
MILI’ON ACADEMY, THE MOUNTAlN SCHOOL 
OF MlL1‘ON ACADEMY, INC., ’ITHE BOARD OF 
TRIJSTEES OF THE MOUNTAIN SCHOOL, TIHE 
MOUNTAIN SCHOOL PROGRAM OF MILTON 
ACADEMY, ’1‘HE MlLTON ACADEMY, THE 
MILTON ACADEMY, INC., THE BOARD OF 

76 TIUJSTEES OF m i 3  MILTON ACADEMY, 

.f -, 
De fcn dant s . 

.., :,.& 

,. - 4 -  .’ , 

,’,: $ 
X ....................................................................... 

HON. CXROl, I<I)MEAD, J.S.C. 

MEMORANDUM DECISlON 

I n  this negligence m d  premiscs liability action, plaintiiTQuemue1 Arroyo (“plainliff’) 

seeks t lmages for iiijuries hc sustaincd in a bicycle accident while a student at The Mountain 

School, Inca ted i n  Vermont. The Mountain School is a collegc preparatory proyam, wliich 

according to dcleiidants,’ is owned and operated by the Milton Academy, a Mnssxhusclts 

nonprofit coipor’ L1 t .  1011. 

Uefcntimt Milton Acadciny and all parties designated as clefeiidmts herciii (col lcctively, 

Accoi-ding to [lie al‘fidavit of‘Stcveri Moorc, the Dircctor of Admiiiisti-arioii a i d  Acadeiny Chuiiscl o r  
Miltoii iicadeiiiy, of the defendmts l‘he Mountain School, ‘I’he Moiiintah Schnol, Iric., The Mounla 111 Sclionl 01’ 
Milton Acadeiny, Tlic Mountain School of Milton Academy, lac., Thc Board of ’Trustees of tlie Moiiiitaiii School, 
The Moiiritain School Program nf  Milloii Academy, ‘ h e  Milton Academy, The Miltoil Awdeiny, Inc., a i d  Thc 
Board o r  l’uislws of tlie Miltoil Academy, none exccpt for Thc Milton Acadeiiiy and the Board O ~ T ~ - L I S [ C ~ S  o r  
Miltoii Acadeiny are scpnrate ryisting entitics, 

I 
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“dckndants”), iiow iiiove to dismiss thc complaint pursuant lo CPLR 5 321 l(a)(8) lor lack of 

pcrsonal juristliclion, xind pursuant to CPLR 5 327(a) on the ground offorzm wu m / ~ v c ~ i m s .  

Motion 

Dcfendants argue that thcre is 110 general jurisdictio~i over defendants pursuant 10 CPLR 8 

301, Tliey are not “doilig business” in New York or conducting activities within New York that 

are so systeiiutic aiid continuous to be corisidcred "present" in  New York, such that they may bc 

sued here 011 any claiiii imrelated to its activities in thc statc. 

A11 oCThc Mouiitaiii School’s staff is ctiiployed by Milton Academy, and none of tliciii 

rcsidcd in New York durilig the pcriod o€lhcir employment. While some niembcrs of the Board 

o1’Tnistecs of r\.liltoii Acadcniy rcsidc in Ncw York, such residence is in their pcl-sonal capacity 

aiid not for ~ ~ u r p o s c s  of fulfilling their board membership duties. Milton Acrideiiiy’s pi-iiicipal 

place ol’ business is located at Milton, Massaclitisctts. None of the defendants are licensed or 

authorized to do business in the Ncw York, or leases, owns, or occupies any real property or 

office space in New Y ork. None of the defendants iiiaintain any facilities, place of business, a 

teleplioi-te listing or an address in  New York, and plaintilf‘s conclusory allegations to thc contrary 

w e  unsupported by any f x t s  and are Lintme. 3ui~isdiction would thus be based on de miniiuis 

coiitac~s with New Yorlc, none of which are sufficient to cstablish personal jurisdiction. 

Defetidants also a]-guc that altliough Milton Acaderiiy promotes itsclf to studelits i iz  New 

York, siicli efforts iiivolvc occasioiial trips to Ncw York, and only a sixdl numbcr of New York 

residents are ciirollctl. Such solicitatioii ofbusiiiess in Ncw York does riot establish juiisdiction 

as it is i io l  “;iccorupauied by a substantial contiiiuity olpresencc in the state.” Furtlicr, lhcre is 110 

property, oflicc, nicdia advei-tising, or other coiilact that would establish a continiiity of pl-eseiice 
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in Ncw Yorli. 

Defendants also have no fundraising office located in New York, and Milton Academy’s 

priniary business is collegc preparation, not fuiiclraising. Arid, defelidants’ fundraising cffol-ts 

geared toward New York arc nothing iiiore than “aancillaiy” undertakiiigs separatc and aparl fi.om 

h e  ovci-all purpose of tlic oi-ganizatioii jtsclf. 

Fiii-tlicr, for pLiiposees of conducting its day-to-day business, Miltori Academy occasionally 

entcrs into connmercial contracts with vciidors locatcd in New York, but the number and clollni- 

volume of sucli contracts are relatively minimal in d a t i o n  to the overall operations of Milton 

Academy. A . h ,  sonic of the invcstiiient companies Milton Academy eiigagcs to manage its 

endowiiient are located in Ncw York. However, these invcstinents involve a relativcly small 

port ion 01 the ertdownient, and 1ime of thcsc business relationships are significant ciiough io 

require Milton Academy to lile Ncw York State tax retuiiis. Such con~ractual relatioiisliips do 

not show cx(ensivc coiidiict dirccted toward or occui~ing in New York. 

Nor are dcfcndants subjcct to 1ong-ai-m jurisdiction. First, plaintiff cannot establish 

pcrsoiial jurisdiction ovcr ddendants undcr CPLR 5 302(a)(l), since his claim does iiot arise 

froii-i any hiisaction of business in New York by defendants. Plaintiffs claim is based on one 

isolated incjtlcnt thal occurrcd i n  Vermont - an iiicideiit that has no nexus to New York. Sccoiid, 

defendants ~ I - C  Aso riot suhjcct to long-ami jurisdictioii under CPLR kj 302(a)(2), bccause the lort 

plaintifl‘allcges did iiot take placc iii New York. Third, there is 110 jurisdiction under CI’LR 8 

302(a)(3) siiice the alleged tortious act coiiituitted outsidc the state did not give risc to 311 injury 

occurring within the state. The mcre residelice or domicile in New York of an injured plaiatilT 

does not coiistitule injury within tlie state [or the purpose of establishing jurisdiction under CI’LR 
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302(a)(3) wliei-c h e  il1.jiit-y occurred elsewhcre. m l s ,  phiiitiff caiuiot claim that his iiiJury 

affected I i i n i  iii his homc slate i n  order to avail himselEof the NCW Yor-k Court systcni in this 

action. Furtlicr, CPIX 5 302(a)(4) is innpplicsble, as defendants do not own, iisc or possess any 

rcal properly siluiitcd within Ncw York. Nor would plaiiitifl’s alleged iiijiiry outside ol‘ the state 

h a w  any nexus to dchiciants’ ownership ol‘ any property located in New York. 

Even i 1_. the Court wcre to fiiid that defeiidants arc siikject lo ~ ~ ~ ~ s o n a l J ~ ~ r i s d i c t i o i i  in Ncw 

Y ork, dismissal oC the coiiipIain1 is wanaiitcd on the groiiiid ofJomm m u  cmveuiv/zs. First, all 

defendants, potential wi tiiesscs, a i d  potenti:d evidciice would be locatcd in Vcrtilont aiid 

Massacliusetts, m t  Ncw Y o I ~ .  Second, it would be tmicndously ciifl?cult and cos~ly iC,i 

defendants to particiIxdc i n  discovery and a trial in Ncw York and meet/con-espoiid with thcii- 

allorneys in New York. Third, h e  Verniont courts arc available to plaititiff ;is ail alternate roriiiii. 

Fourth, the iillegcd incident occurred outside of New York. Finally, acceplaiicc of j iirisdictioii of 

this suit, which hits 110 signi licaut coiinection with New York, would oiily incr-case the Coiiit’s 

already heavy caseload. 

0 11 I, o s i 1 io 11 

Plaiiitif‘Targiies that clefeiidants are subjcct to jurisdiction undcr CPL.R $301 siiice thcy 

are “ei igapl  i n  such ;I coiitinuous aiid systematic COIII-sc of ‘doing busiiiess’ here as to wan-aiit ii 

L‘i rid i iig of its ‘ prcscncc’ ii 1 1 his j iiri sdi cti 011 ,” Mi 1 ton Acadeiny perform ed ucat io rial sew iccs i t i  

New Yorlt tliroiigh a progmn entitled “City Teim” City Tei-m i s  an esliei-ieiicc-l)ased 

intci’discipliiiary study of Ncw Yolk I‘or high school juniors, who live tit the “Masters School” iii 

Dohbs Ferry aiid travcl into Neiv York City to study coiiinicrce and culture in New Yol-IC City’s 

111-ban life. City 7’erii.l is niai-keted 011 Milton Acadciny’s wcbsite to altract sltidciits to tlic school. 
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Milton Acadciny also derives significant rcvcriuc from its large population of stlidelits 

from Ncw Yorli, activcly i-ccrui(s students in New York and provides a large aiiiount of financial 

aid lo New S'ork resicletits. Mil toil Academy receives approximately 12.7% o l  its reveiiue Iroiii 

NCW Yorli 1-esideiits (31- apl)roxilnatcly $3,980,600. 

I n  acldilion, Miltoil Academy engages in substimtial comnie~-ciol activity i n  New York .  I t  

has had inveslmciil relatioliships with Blackstone Group and Kellncr Dileo & Co., siiicc 2004. 111 

2006, hliltoii Academy invested approximately $1 4 inillioii with these entities. Moreover, 

Miltoii Academy's wcbsitc ilidicates that aluiiinj donations are to be iiiac-le by wire ira11sTeI-s 

directly to ils Citibank account in New York. 

Miltuii Acadeiny also regularly conducts numcrous school events in New York City, such 

as a Carccr Nctworking Night, Reunion Kick-Off Cclcbixtion, Young Alunuii Event, and Wine 

Tasting Eveiit. Acmi-dingly, Milton Academy has sul'ficient traditioiial contacts with New Yorli 

10 establish LIIJ! i t  eng;jges in a co~i~inuous and systematic course of"doitig business" sufficient to 

wni-rant a liiitiing of ils prcscncc i n  New York. 

1'lnintifFalso argucs that Miltoil Acadeniy is subjec,t to personal jurisdictioii uiicier CPLR 

$ 301 based upon thc :ilLei~iativc "solicitalion pltis" test. Milton Academy's solicitation in New 

Yol-IC, i,e., deriving approsiriiatcly 12.7% of its tuit ion reveiiue fi-on1 New York students, 

combiiicd with ( 1 )  Linancial investments in excess of$14,000,000 jn New York, (2) 3 Ncw Ynrlc 

Citibaiilt l m i k  xcourit, (3) fricililies in New Yoi-k from which to conduct hidraising aclivities 

aiicl mcetiiigs in New York, atid (4) its off-campus CiLy 'l'erm program i n  Dobbs Ferry, New 

Y orlc, mect 1 his a1 tern tiire st;indxd. 

Plaiiitirfalso mainlains [hat buscd upoii thc facts, loiig annjurisdiction over- Millon 
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Acadeiiiy esisls iindci- CPLR §302(a)( 1) which confcrs jiirisclic tion over ;in entity that “tralisacts 

hisiiicss” within Ne\v Yodc, ancl iindcr CPLR 5302(a)(3), \vliicli confcrs ju~-isdictinii ovcr an 

entity that coininits a tortious act outside New York. 

As to scc(ion 302(a)(l), a Milton Academy agciit actively recruited plaintiff in pcrson 

while 11c i w s  attending school in  New Yoi-k, a n d  recruited p1aintilT by telcphone 011 multiplc 

occasions. Plaint ilf ultiinatcly acceptcd bliltoii Academy’s offcr to attend The Moiinlai 11 School, 

which he \ . V O L I I ~  not have dune but for the fact that the Milton Academy had arranged for the 

cclucational credits hc rcccived froin Milton Academy to be applied as credits toward his New 

Yorlc h i ~ j i  sdiool diploma. Plaiiitiffwas tlic direct target of Milton Academy’s recluiting cPlbrts 

in NCW Yorl; fix ;t sl~ccific piirpose or‘pi’omotin$ the ovcrall diversity of its student body, which 

the Milloil Academy considers an impoi-tant educational ohjective. Thus, the cu~itacts in this 

ciisc colicenling tlic transaction of business by Miltoii Academy 1-elatc directly to plairili K 

As to scction 302(a)(3), Miltoii Academy committed a tortious act in Verinoiit thal 

resulted ill plaiiili ft’s iii-jul-ies. New Yol-lc’s Juris~~rurlence aplmtrs to find jurisdiction wliei-e ;III 

oilgoing iiijuiy taltcs placc i n  New York, rather than reqiiiring that h e  initial iiijui-y lalcc place ii i  

New Yorlc. Plairitiff argues tlial but for the initial few days, all ofhis ongoing iiijuiics and tlieir 

coiiscqiieiices have taken place in New York. And, once there i s  injury i n  New Yorlc fi.0111 thc 

out-of-stale (or\, a pl;iinliff nced only show that a defciidnnt (1) “regularly docs or solicits 

business, or cnygcs  in any  otlier persistent coiirsc o f c o i ~ l u c ~ ,  or dcrives substantial rcvei-iiie 

from goods [tsed 01- consuincd or services rcndercd, in the stntc” (302(a)(3)(i)), 01- (3) “expects or 

sliould rexonably expect tlie act to liavc conscq~ieiiccs in  the state and derivcs substmtial 

revenue fioiii intcrstalc or inteniational coniiiierce” (302(a)(3)(ii)). Givcii Milton Acadeniy’s 
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exteiisi vc contacts with New Yoi-k, jut-isdiction is appropriate under Section 302(aj(3)(i). 

Further, Millon Academy should reasoriablq expect that its tortious acts would have 

coiiseqiiences in New YOI k: plaintiff was ;L New York resident atlciidiiig classes to obtain New 

Yorlc credits t o w d  Ius gixluation from high school i i i  Ncw Yorlc; i t  was clear thal plaintif[ 

intendctl to I eltini to New York at the coiicliisioii of the program; Milton Academy reports that it 

hiis sludents eni-ollecl rronl niore tliaii 30 states and 18 countries; m d  almost 13% of rcveniie is 

dcriverl from Ne\v Yor-li alonc. 

l~tirtl~errnc~~-e, ht.. exercise of personal jui~isdiction undcr a strite lo11g-ijrITl stalute coniports 

with fcderal due process, such that the niaintcnance ofthe suit does not offend traditional notioiis 

offair play and  substantial justice. There is no greater bmlen upoii Milton Academy in 

dcfending this suit in New York than iiivolved iii those activitics that i t  already chooses to 

conduct iii New Yorlc. l’laintifl‘s interest in obtaiiiiiig relief is hi-thercd because the doctors 

responsible f o r  almost all of his care are subject to subpoena in New Yorlc but not clsewherc. 

Ncw 1’01-IC lias an intercst in its resident obtaining proper rclief lor his injuries as well ;IS 

minimi7,ing ;uny iimp:Ict up011 stutc resoiirccs i n  providing for his carc. Finally, there is no “sharcd 

intci’esl oftlie sc\w-aI statcs” in rurtllcring social p l ic ics  and achieving [he efXcicliL resolution o r  

con I ro v cis i t‘s rl la I co 11 tr a i I 1 d i cat es 111 at j 11 ri scl i c ti o 11 i n  N c \v Yorlc is p 1-0 p ri ;I t c . 

In tlic cvent additional facts are required to est;iblish jurisdiction, plaintif1 sceks leavc to 

c o i x l w t  discovcry pl~rsuant to CPLK $ 321 I (dj. Any iiclditioixil inlbrmation rests within the 

ex c 1 11 si v e Ici 1 owl cd gc i d  the defcnd an ts, 

Furthennore, clcreiidaiits lailcd lo establish eiiti tlcmcnt to dismissal bcised onjbriiiri / iori  

corzvcrrietr,r. The nfHdavit of its Director oF Administration and Academy Counsel contains 
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I I ~ C  x 11 1 ;I i 11 ccl a i i  d 1111 fo I I 11 ded con c 1 11 so ry :t s s e r t i o 11s ab o LI t in c on ve I ii c 11 c e or p r cj 11 d i c c . The 

residence o i thc  plaiiitiff iii this state militates against lrausfcr of this case and other hctors 

weigh iii favor oi’retainiiig this action in New Yorlc. Any claim by defeiidants of iiiconvenience 

licrciii is belicd by Ihc fi;lcl that Miltoii Acadciiiy activcly rccruits in New Yorlc, fundraises in 

New York, ai ic t  roulincly co~iducts alirmriae events in Ncw York. Indeed, thesc very activilics 

wcie pci-fortneci by n~aiiy of the individuals who will be deposed and appear a l  trial. Milton 

Acadciiiy can easily compel its witness lo cuinc to New York. Convei-sely, plaiiiliff cannot 

conipel its esperls 10 travcl to Vennont to [rial. Sii-riilarly, givcu plaiiilifl’s significant and 

pcmiancnt p:ii-aplegic iiijurics, his ability to travcl to Veimoiit to pursue his claim ~ v o u l d  present 

ctioriiioiis d i Flicul ti es. 

BXdY 

111 rcply, rlefcnd:iiits ndd that City Term is estal>lishcd, organized and administei-cd by the 

Mastci-s School in  New Y urlc, not ’Thc Milton Acadeniy. Although ai1 occasional studelit may 

reccive acadcinic credit througli their participation in City T ~ ~ i i i ,  City Term is nol :I Milton 

Acadeiiiy program in  any seiisc, and is not a business aclivily of Milloil Acadeniy in Ncw York. 

Nor does Mi Iton Acadeiny rcceivc any limncia1 benelits from this p r o g a m .  Therefore, Milton 

Acacleiny’s rclationsliip with Cjiy Term is insufficient to c o n ~ e ~ j ~ t r i s d i c l i o ~ ~  over defcndants. 

Milton Academy only l i u  two outstanding bonds (iieithel- ol‘wliich are issued out oi’New 

York). And,  the portion orMilton Academy’s elidowmiit thal is iiiveslccl ~ I I  New Yol-1; is oiily ii 

portion of its iiivestineiit portfolio, The inaiiagernent dMilton’s eiidowinent, likc hnd~~iis ing,  is 

ai1 aiicillai-y liiiictioii that is sep:ira(e fro111 the Mi1loi-1 ikademy’s overall putpose. 

F~u-tlicr, Mi It on Acac-I my’s  1 i 111 it cd coli tcicl wit li 1) I a i 11 t i  TT is i lis LI ffic i ci 1 t . P 1 ;I i i i  ti IT call I I(.) t 
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e x p t  lo 11ave jui.isdiclion confcil-ed over defendaiits hy ail tiiisul~stantiated " i i i  pcrsoii" meetiiig 

\villi Milton Acaclcniy's agelit, and ii Iew alleged tclcphone calls with others, and further 

djscovci-y is uiiwxmilted 011 this issue. Milton Academy generally conducls intci'vlcws 01' 

pi-ospective studelits on the Millon Acadcmy campus in Massachusetts. Only occasionnl 

exccptioiis are iiiade lor off-site interviews when B prospective student does iiot have the 

liiiaiicial iiicLiiis lo travcl lo  Millon Academy lor such inlcrview. The general practice ol'the 

Mouiitiirn Sdiool oI' Millon Ac;ldemy is not to condwl  iiilervicws al all. 

Nor is lliere any iicxiis betwecii plaintiff's accidciit aid defendaiits' de r i i i / /hn i .~  New Yorlc 

conhcts to support loiig-ai.iii jul-isclictioll. The c a m  011 which plaiiiti Tfrelies involved Ncw YOI-lc 

conIi.acls that weic bi-cached, from wliicli ;LII injury directly resulted. 'rhe only two alleged New 

Yoi-li ay-eeii~cnts belwccn plainLiffand defeiidaiits w 1 - e  ;IS to his Eiiiancial aid packagc and his 

a~iplicable acadcinic credits, and the alleged torts commitkd by Milton Acadeniy in 110 way 

involve allegcd breaches of those two agreements. And, the medical inalpractice case o n  which 

plai11til7'relies to establish jurisdiction under CPLR $302(a)(3), is distinguishable. 

Filially, thc rcsitleim of'a plair~tifliis iiot disposilivc oii a iiiolioii to dismiss 011 ground 011 

Joriiiii /io// co//iw/ie//s. Although plaiiitiffs residciicc and his currcnt incdical coiidi tjoii supporl 

rctaiiiiiig lhis action in New York, the reinainiiig Ihctors weigh Iicavily in  removal of this action. 

A ti a I ysi s 

Pcl-sonill .I LI ri stlic ti 011 

A. C'PLR 3 0  I gcnerd jurisdiction 

A rbi-eign coi~poratioii is amenablc to suit in New York coui-ts under CPLR $301 il'il has 

ciigaged i l l  such ;I continuous arid systematic course or"doing business" licrc that ;I finding of its 
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]~-eseiice” i n  this jui-isdicl-ion is warranted. . I I The test for “doing business” is ;I “simple [ancl] 

pragiiialic one,” which varies iii its application depending 011 tlie particular [acts of each case. . . , 

The coiirt niiist be able to say froin tlic facts that the corporation is “prcscnt” in tlie State “not 

occasioiially or casu~il ly, 11ii( with a fa i r  iiicasure orpemimmce and continuity” (Lundoi l  

Rcsoiirces C’orp. v Al~x~rni lcr  Cy. AIe.ucrIder S‘ervx., l f lc. ,  77 NY2d 25, 33-34, 563  NYS2d 739, 741 

[ 19901). 111 order to establisli that this standard is met, a plaintiff must show that a defendant 

cng;igccl in bLcoiitiiiuoiis, permanent, and sirbstaiitial activity in New Yorlc” (Luncloil fjesozwccs 

Cwp, 1’ Al~?,\-m&r & Alcx-nrirlei~ Sews., Inc., 9 1 S F2d at 95). A finding oi’“doing business” under 

CP1,li 5301 is depcndciit tipon the exislence of traditional irzrliciu fro111 which thc court may 

coiidude tliiit the foreign tlel‘cnclant has surficient contacls with New Yorlc to warrant a finding 

that i t  is present lierc (Bos.sey ex rel. Boxwy v Cmielbnclc Ski Carp., 21 Misc 3d 11 16, 873 

NYS2d 509 [Sup Ct New York County 20081). Such indicia include wliether the corporatioil has 

einployces, agcnts, o rfices or property wi tliiii thc state; whcther i l  is authorized tu do business 

hci-e and the voluiiie of 1~usi1ics.s: which it conducts with New Yolk residciits (id., cilirig L i r c t j i ~  11 

O ~ t i ~ o w ,  55  NY2d 305 [1982]; f<i.unir/ier v Hiltmi Hot& 1/7t/,, JIZC. ,  19 NY2d 533, 28 1 NYS2d 41 

[ 19671). At the pretrial stn.gc, plaiiililfiiiay meet his burden by pleading in good hill1 sufficient 

allegations ofjurisdiction ( l i i  rc: Ski Train Fire iii k’riprzui, h s t r i a  OH Nov. 1 I ,  2000, 230 

FSupp2d 376 [SDNY 20021 citing Jaziiri I’ Nissnri Motor Cb., 148 F3d 1 S1, 184 [2d Cir 19981 

and Knc.lzler 1’ / 3 i r ~ / c  o/’l3e/wud/, Ltcl., 101 F3d 863, 865 [2d Cir 19961). 

L C  

It is iiiirlisp~itecl [hat defendants do not liavc any ciiiployees, agents, orfices or telephone 

listings it1 Ncw York, that tliey are not authorized to do business in New York, and do own or 

lcnsc any  real properly i n  N c w  York. TIILK, plaintiff failcd to tiialcc apr-iiiinfi/cic showing o f  
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personal jurisdictioii over defcndaiits iiiider the trac-lilional indicia o r  “prescnce.” 

1 Iowcvcr, iindcr the “solicitation plus” doctrine, the solicitatioii of busiiiess fi-oiii New 

York is sufficient lo coiifcr jurisdiction i f (  1 j thc solicitation is s~ibstantial and continuous, and 

(2)  the cleTendwt eiigagcs iii other aclivities of subslancc it1 New York (Lnndoif, 91 8 F2d at 

1043). Defendaiits’ “solicitatioii” in New York must h s t  rise to the level of “subslantid 

solicitation” in ordcr to trigger Ihe “solicit,ztion-pliis” ~-ulc i n  the first instancc (Oiw.scos A4ediri, 

Itic. I’ rJ%TVortsov, 407 I; Siipp2d 563, 569 [SDNY 20061 citing Stiirlc Cnrpet Coiy?. 1’ hd-Ceoci,gli 

Rob i i zwz ,  lire., 48 1 F Sirpp 499, 505 [DCNY 1980]). Fiirthcr, the additiorial activities surficient 

to co~il’cr~iu~-isdiclion undcr Lhc solicitatioii plus doctrine must involve “either sonie financial or 

coimiei.cial denlings in  Ncw Yorlc , , . or the ddendant liolding hinisell’out as o p m l i n g  in New 

York, eillier pci.sonally or I-hrough au agcnt” (Grill v k t i r I t  Disney C‘o., 683 F S~tpp 66, 69 [SDNY 

19881 j ,  

In oi-der to h t  lliat the solicitation of business is sufficient to trigger the solicitation-plus 

dnct-rim, coiirts “frequently look lo thc perce~itagc ol‘ ;L company’s revcnm attributable to Ncw 

York b~isiiicss” (ld, at 569). 

I t  is iinclispiited lh3t representatives from Milton Academy make occasioiial hips to New 

York to proillole its college preparatory pi-ograni to stidelits in this state, and that a number of 

New York rcsicients attciicl thc Mountain School as a i-esdt of these efibrls. lndecd, the record 

appears to iiidicate Illat in  2007, 25% of Milton Acadciiiy sliidcnls I-eceivc Ilinalicial aid ;ind tliat 

ol‘tliat amount, 32 sttidenls li-om Ncw Yorlc reccive Eiiiaiicial aid. Uased on the ntinibcr of  

studciits as ;I whole, i t  appears that there are approxiniately 128 students horn Ncw Yoik 

alleiiding Milton Ac:iclei~iv. The Itlition charged for the 2007 school ycclr is $38,275 and tlic 
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2007 average fitinncia1 aid award covcrs 75% of tuition. The 32 financial aid students 1-1-on1 Ne\v 

.Yorlc arc projected to pay Milton Academy 25% oftlle tuition Ibr a total of$306,200. Thc 

ixinainirig 9i; slutlcnls fi,om New Yorlc that did iiot rcceive financial aid i3l-e projectcd tu pay 

Millon Academy a total of $3,674,400. As such, rcveiitics horn New Yorlc students arc projcctecl 

lo bc $3,980,600. B m d  011 the iiiost rccent available infonnalioii, Milton Acadeniy reported 

i-eceiving $3 1,276,948 in  luilion, deiiotcd ;is bbprograln service i.eve~iuc.” l‘hei-efut.e, New Yorkers 

nc,coutnt for :ipprnximately 12.7% ol‘siich r-eventie. 111 addition, New Yorkers also reccived 

appi-oxiinatcly $9 18,600 i n  direct iiiiancial aid awards from Milton Acatlemy. 

Addilionally, t he  rccord indicates that Milton Acadcmy Glial-lers round-trip bus servict: foi- 

its s(iiclcnts 1.1-om Milton to New Yoik City i-ive tiiiics a year during school vacations occiii-ring 011 

Coluinbus Day, ‘l’haiilisgiviiig, Winter Vacation, Prcsidents’ Wcckend, and Spring Vacation. 

This scrvicc to Ncw Yot-k City is thc only bus service of its k i d  ofl-kred by Milton Acxlc~ny 

(see I,ui!fc.r 11 Oszr~vi~, 55 NY2d 305, 310,449 NYS2d 456,458 [l!ISZj [New Jerscy deferidanl’s 

sales rcprcscntiitivcs assigiicd to Ncw Yorlc accouiits, solicited sales i n  New York, t’m clinics for 

UIC custnmeis, rolloi\~cd u p  on coniplnints, and delivci-et1 salcs ~naterials; calls wcrc also niadc 011 

New York accouiits, iiicluding cighl to 10 sirch calls in a year with plainliff; the volui~nc of  

dcfcndant’s New Yorli sales of $2,000,000 ;t ycar was rclevaiit in finding that tlierc was 110 

itiifi~ii-ncss or uni.c,7sonablciiess in allowing h e  action to be brought against it in New York]). 

Tliercl’or.e, t l ie so1icil;ition o1’Ncw Yoi-IC stiiclciits to atlend Milton Acarlcmy is substantial for 

p~irposes of Iriggcring the solicitation plus docti-inc (see T/io/rzpsm Mcd. Co, v Nlit‘l Ctr. OJ’” 

N w i l i o u ,  h., 71 5: F Sup11 252 [SDNY 19S9][whcre defeiidant derivcs 8.5 % oPrevciiw fi-olii 

New York, “solicitation O C  this degrec” is si~fficienl to constitute tlic doing of business by 
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defeiidaiit within NCW Yoik Stale unclei- CPLR $ 3011; h’ingsepp v Wwlcjwz Univ., 763 F Supp 

22, 27 I]S.DNY I99 l][altliougli Dai-tmout-11 was not licensed to clo business in New York, and did 

nut  iiiaiiitaiii an  orlice or liavc a phone nuinber i n  Ncw York, it was engngcd i n  a “coiltiiiLious 

a i id  systematic coiirsc ofcuiiduct; the solicitation prong was iiict bccairsc Dai-hiioLih “zlctivcly 

solicits studciit-s” by having representatives visil secoiidaiy scliools and having aluinni i ntcrview 

pr.ospective stiidents]). 

This is iiot ai1 instance where the dcfcendanl’s revenitcs from New York can bc classified 

as dc: niini/iiiw (sce 0vcrscLi.s Media, lizc. 1) S ’ k v o ~ ~ ~ s o v ,  suprci, citiiig A q w  Products, Iiic, v 

,Y/iwrtjiool, I r z c . ,  2005 WL 1994013, at *4 [SDNY 2005][ “salcs in tlic forLiin state, which 

coiiiprisc only two pcrcen( of a company’s total incomc,” do not satisfy the substantial 

solicitation lest]; Gross v Brim Escmluals, h c . ,  2005 W L  82388‘3, at “5  [SDNY 2005][3-4‘%, of 

total pi’odiicl sales “iusufficjent to constitute substantial solicitatio~l”]; S~emcor v Slicrroii Tzrhe 

Co., 2001 WL 492427, at ”2 [SDNY 2001][where New York orders under 1% of‘ total invoices 

insuff~cient]; Neirnigrriz 11 Twer Iwternutioizd, J m . ,  2001 WL 1851 22, at *2 [SDNY 2001][30/, of 

total ntilioinvidc sales insufficient]; Pieczenik v Dyux Co/p. ,  2000 WL 959753, at *3 [SDNY 

2000][insiiflicient showing wliere New York sales were 1.3% of world-wide sales, 1.9% of‘ 

domestic salcs]; I4’dDro Autoinotive Ihip. v Apple Kzihher Prodi,icis, I/?(:., 1992 WL 25 1449, at 

“4 [SDNY I992][wlierc rcvciiue oiily 0.9% of total mnual salcs, plaiiiiirf railed to proffer 

“cvidence that d e h d a a t ’ s  solicitation” in subject formi is substantial 01- coiitjnuous]; Bush v 

Sre?./r Llros. LC Co., 524 F Supp 12, 15 [SDNY 1981 JClcss than i %  of its total business OVCP five 
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NYS2cl 663 [ 19841) citcd by dereendants is not coiitrolliiig. In Apicellr-i, plaintiff alleged that 

dcfeiidaiit, a Peimsylvaiiia boarding school, improperly rcfuscd to s ~ p p l y  him with liis 

medicntion. Dcfmdniit’s out-of-state visits to conduct iiiterviews of prospcctive students wcrc 

“[vlely i-arely” made, Ncw York State students made up only 10% of the school‘s total 

enrolliiimt, [he school’s football coach visited New Yorlc 011 a personal basis five times over a 

period oltel1 ycar-s, and recruited five players of which only three attended thc scliool, and that 

11ic deieiidanl iidvertised i l l  tlic Sunday magazine sectioii ol’the New York ‘Tinics. The Second 

Deparliiiciit licld that h e  1-are visits by defeitdant’s rcgistrar into Ncw York State lo interview 

piuspeclive studciits, and the deleendant’s advertismelits iii tlie Siiiiday magazine section of llie 

New Y orlc Times do i iot constitute Ilic doing of busincss. Thus, Ihc Court laclced jurisdiction 

under scctioii 301. Here, liowevci., substantial rcvenue is derived from students fi-om New Yorlc, 

bnsed upon defendants’ continuous, systematic, and pLii1)oseful solicitations in New York. 

Sedzg v Olicnio Adou/rtni/z (204 AD2d 709, 710, 6 12 NYS2d 643, 644 [2d Dcpt 19941) is 

also not coiitrolliiig [no jur-isdiclion round over a Vermont corporation which solicited business 

iii Ncw Yorlc, sent its eiiiployccs into New York to attend ski shows, sold ski lift tickets to 

atteiidants at ski club iiieeliiigs in New .Yorlc once it year, aiid offered coniplinienhry lilt ticlccts 

lo New Yorlc ski shop employees]). 

Notably, the cilseh’u/ie v Stocltbdge Sclzaol, 33 M.isc 2d 103, 228 NYS2d 904 [Sup Ct 

1962]), lo which defciidaiits cite for the proposition [hat jurisdiction does not cxist ~mder scctioii 

301, stated t h a t  it did “not appear that tlie deknclant orfei-s or coilduck any educalional 

cull-iculurii or  program otlier tlwn at its school in Massachuselts.” I-Icre, however, it is 

~indisputecl that Milton Acadcmy’s studciits are givcii the opportiinjly lo participle in a program 
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llclcl iii Dobl)s 17ei.ry, Ncw Yorli, as a sul~plement to its slLiclies at Miltoii Acadcmy. 

’I’lierclbre, [he rccorcl supports tlie conclusiori that Milton Academy’s solicitation of Ncw 

Yorli sl iiden Is is con[ i iiiioiis ;iiicI subs tan tial, 

I~urtlieriiiorc, (lie adclitjniial acli\,ilies coiiducteii by dcfcixlauts in Ncw York are siil‘licient 

to support pcrso~i;tI jurisdiction itrider scction 301, I n  Ci/ze.motio/z N V  1) Lor.imcrl.-iref~~)iiCtii~es 

Cor/>. (1989 WL 120083, sl “ 5  [SDNY 1999]), in  addition to the fact tliat defendant’s personnel 

Iravclcd on ;I iegulnr basis to Ncw Y ork to conduct large volumcs o l  business with various 

companies, dcl‘endan t also erkcluatcd paymeiits in New York. F’ul-lhe~-, altliough defendant 110 

loiigcr niaintaincd ai ofike in New Y ork, defendant's persoiincl routiiiely ~iscd a related 

company’s ollice facilities in Ncw York. “Consistent with the spirit of Ltrufer 1’ O.T~TC)W,” the 

court lbund [ b a t  deh1diw‘s business coiiduct in New York constituted a purposcrul, systematic 

and continuous preseiicc a i i d  that it is fair to assert personal jurisdiction under section 301. 

Siriiilarly in Kingscpp v Wes/cya/z Urtiv. (763 1; Supp 22, szdprir) [lie Churl fount1 tliat 

jurisdiction tinder section 301 was established whcrc delendanl had adeqiiate financial or 

coiiiiiici-cia1 dcilirigs in  New Yoi-k on the basis of, intcr diti,:  (1) having two bank accounts at  

Cliasc Mztiihaltaii Bank; and (2) issuing bonds through Goldinan Sachs. 

I n  alditioii to solicit:itioiis d N e w  York studelits, tlie Millon Academy has ;i relatioiisliip 

with the Masters School located in New Yorlc that permils Milton Acadcmy stuclonts to slucly in  

New York. That City Term is idministcred by the Masters Scliool and not ‘I‘he Milton Academy 

is inL.onseclticiirial, w1iei.c Milton Academy advcrtises its ahility to d f e r  its studciits a program i n  

New Yorlc. .Accordiiig to Mil ton Academy’s own dociinients, jLiniors in  the City Tenn lxqy-arii 

e m  Milton Academy gracluation creclils for participating in  h i s  progrmi, even though it  is 
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conducted in New York. And, to state that Milton Academy does not receive any fiiiaiicial 

benefils ignores the fact that Milton Academy seeks to use the City lerm prograni to attract 

studcnts to i f s  school, who in lum, provide a financial benefit to thc school in form of tuition. 

The record also indicates that Milton Academy regularly conducts iiunicrous scliool 

events i n  Ncw York. In 2007, Milton Academy conducted thrce events in New York City: 

Career Networking Night, a Reunion Kick-Off Celebration, and a Young Aliiiiini Event, m d  i n  

2008, licld tlic three rollowiiig events: Career Networking Night, a Wine Tasting Event, and 

ailother Young Aluiiini Event. 

It is uncontested thal Miltoil Academy enters into coniniercial contracts will1 New Yorlc 

vcnclors and manages its endowment tlu-ough New York-based investment companies. The 

record indicates l-lint Milton Academy has at least $14,000,000 investcd with New York finns 

o v e ~  llie last several ycars, iiicluding $13,7c)2,1 S2 invcsted with thc Blackstoiic Group as of .Tune 

2004; $7,120,052 iiivcstecl with Kellner Dilco & Co. as of Juiic 2004; $10,734,742 invcstcd with 

the Blackstolie Group as of June 2005; $2,026,362 invested with Kellner Dileo & Co. ;is of June 

2005; $11,857,659 invested with the Blaclcstone Group as of Julie 2006; and $2,159,184 iiivcstcd 

with Kellner Dilco & Co. as ofJune 2006. 

The i-ccord also inclicates that Milton Academy maintains a bank account in Ncw Yorlc 

(.LmhiL Resources Corp. v Ale.xuiidei7 CC AIexwLEer Sews, Inc., 9 18 F2d 1039 [ 1 9901 [ thc 

pi.escncc: of bank accounts or ollier property in New York is one of the factors establishiiig 

jurisdiciioii]). Accoi-ding lo thc Instrictions for Making Wire Transfers, Milton Academy directs 

that its ;tliiiiitii dollations be made by wire translkr and arc to bc paid to Citibarilc iii New York 

City. Although thc iiicrc cxistciicc o f a  I>anlc account in New York is no1 enough to constiliilt: 
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doing brisiiicss (see Nen/etsliy v Bnrigue De Dsvcloppment De La Repzibligue Dzi Niger, 48 

NY2d 962, 425 NYS2d 277 119791; Frernny, I m .  v Modern Plustic Mnchiriery C‘oip., 15 AD2d 

215, 242, 222 NYS2d 694, 700 [ l s t  Dept 1961]), here, the defendants’ New Yorlc Citibarik 

accowit is used i‘or the receipl of  substantially all of defendants’ alumiii donations. Further, h e  

New York balk iiccount is not dcfeiidatits’ sole coiilact with New Yorlc. 

The presenl record of three luiuidraising events in 200 1 are insufficient to suppor~ a 

finding ofpresencc in  New Yor-k. 

However, whcn coupled with its solicitaliori of students in  New York, Milton Academy’s 

relalionship with City ?’em, a New York-based program, the events M.ilton Academy liolds 011 a 

regular basis in New Yo&, its sizable New York investnieril accounts, and its use of its New 

York bailk iiccouiit, are additioiial factors of substantial substance to coiistitule presence in New 

Yorlc. 

Lot1g-A rn? Jur-iscliction 

Personal j uiisdiction imder CPLR $302(3)(1) may bc obtained over a non-clomiciliary 

“who i n  pcrson or though an agent ... transacts any business within the state or contacts anywhel-a 

to supply goods 0 1 -  sei-vices iii the state.” 111 order to obtain jurisdiction uiider this statute, the 

Tollowing conditions must be met: (1) the deleendant miist transact busiiiess i n  thc state; and (2) 

the cause of action must bc directly related lo, and arise from, the business so traiisacted (Stoidi 

v V i g m m ,  162 A.2d 241, 556 NYS2d 342 [ 1st Dcpt 19901). Although the slalitte “is lypically 

iiivolced in cases involving contrachial liability, it also has application in tort actions” (I ,ebd 1’ 

Tdlo, 272 AD2d 103, 707 NYS2d 426 [lst  Dept 2000l). The transaction ofbusiiicss undcr 

CPLR $302(a)( 1) confers jurisdiction only if tlic causc of action arises froin or has an 
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“articulable nexus” to the trailsaction o l  business within thc state (MCGOWIIM 1’ S/i/ifh, 5 2  NY2d 

208, 437 NYS2d 643 [ 19811). Hcre, plaiiitifl’s personal injury claim is substantially rclated tu 

dcfeiidaiits’ transaction ol’btisiiiess i n  New York. 

In R(it1istrt I! Americuii iiisiitiile fbr Adenlul Sludies (1 53 AD2d 4 16, 583 NYS2cl 374 

[ 1” Deli1 1902]), plaiiitiKs sued for pcrsonal iiijuries sull‘ercd by the iiifiiiit plainti ffwhn hat1 beeri 

placed inlo Ibster care with the Cominissioncr oFSocial Services or  the City of New York (tlie 

“City”). The City p1:iccd tlic child with the clefcndant Anieiican Iiistitute lor Mental Studies 

(“AIMS”), a t  ils Vincland, Ncw Jcrsey hcility. The plaintifi-i alleged that due to the City’s 

failure to supervise the placemcnt of tlie child and because of their railure to provide proper 

111 ecl i c: a 1 ti-ea t 111 en t , th c in  fi 111 1 pl nin ti IT suffered p I i  ys i c: 11 1 i iij 11 ri es . 

In deciding whether AlMS was subjcct to New Yorlc jurisdiction, the Court iioted thal 

ALMS entert:d into a coiltract with the City to carc for the infant plainti€fand otlicr chilciren. ‘Tlic 

City paid AIMS appi-oxiniatcly $45,000 a year for each child housed at its facility. l’ursuant lo 

the coiilract, A1M.S subiuiltcd bills for payment, vouchci-s for expenditures and i:cports to tlic Cily 

regarding thc carc providcd each child. AIMS agreed to follow City guidclines for [lie caic  o r  the 

cliildrcti aiicl further agrecd to report all accidents arid injuries suffered by a child tu the City. 

ALMS also eiiiployccl a Ncw York iiisiirniice broker- to obtain the insuraiice rcquircd by the 

con(rncl. 

Citing to CPLR S302(a)(l), the Court held that “AlMS’ coiitacts with New Yoi-lc wei-e 

purposcCul and tliat there \VIIS a substantial relationsliip between its ti-ansaclions iii New Yol-IC and 

llie claim Lissertecl. The Court also held that siiice “AIMS availed itself of‘the beiicfits o f  this 

jurisdiction, h:td sufiiciciit iiiiniiniini coiitacts licre and should have reasonably expected to 
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defend its actions i n  New York, due process is riot offcnded by subjecting i t  to the jurisdiction of 

the New York touts. 

Likewise, in McLenithnii v Benriirigton Coniinuniy IIeirlth Plnri (223 ADld 777, 635 

NYS2cl 812 [3dDcpt 19961, Iv. dismissed, 88 NY2d 1017, 649 NYS2d 383 [1996]), a Veniiont 

pliysiciiin reiiclered tixatmcnt to a New Yorlc patient in Veriiioiit. The patierit received health 

bcnciils fi-om Capital Are:[ Conimuiiity Health Plan, Iiic. (CHP), a New York-based HMO 

(health inaiiitenance orgaiiization). The physician had “coiilracted” with CI-IP to pi-ovitle ~necliciil 

care aiid Ireatinent to CHP’s subscribers, who were mostly New York residents. Given that tlic 

physician rei~lcrcd treatinen1 to thc patienl it, accordance with the CHP contract, “and becausc 

[tlic physician’s] eiitt-y into New York’s service economy via the C€IP contract was pur~~osef~i l  

aiid signilicant,” the Court hound that the physiciaii was sul7jict to jurisdiction under CPLR 

392(a))(l). Coiitiiiuiiig, the Court held that “Requiring him to d e h d  hiiiiseliiii New York will 

not offend rlrie pi-occss tiecaise, by actively sccltiiig New Yorlc residents as patients, he shodd 

Iiiivc rcasonably expcctcd that he would be required to d e h d  his actions licre. 

1 Icrc, defciidiiiits solicitcd the plaintiff to alteiid its Fxility i n  Massachusctts to particilxtte 

ill their co1lt:ge preparatory program. Defendants’ collegc preparatory program takcs place at 

defeiidaiits’ premises. Iilliercnt in providing an on-ca~npus educational progani at theii- h i l i l i e s  

i s  thc cliily lo iiiaiiitain their preinises in a reasonably safc condition. It is alleged that plainti[l’s 

severe iiij wits arc the result of defendants’ failure to satisfy such a duty. Thercfore, deleiidaiits’ 

contenlion that thci-e is no substaiitial relationship betwccn its lransactions iii New York and ihc 
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cl:iiiii asserted by plaintiff, lack merit, and dismissal on this grouiid is denied2 

Bascd on the forgoing, dismissal of the action pursuaiit to CPLR 5 321 l(a)(8) based on 

the lack orpersolla1 jurisdiction is dcnied. 

The co~ii~noii law doctrine o f f o r m  IZOII  commietzs, now codified in CPLR 327(a), 

licniiits a coiirt to dismiss an action where thc movant challenging the robrum deliionstrates that 

the action, “nltliougli jurisdictioiially sotitid, would be better adjudicatcd elsewhel-c” (I,s.lninic: 

Repiih(ic of lmii 17 Prrlilnvi, 62 NY2d 474, 478-479, 478 NYS2d 597 [ 19841; t i i kz le  v HerLz 

Corp., 305 m2cl 3 1 I ,  76 1 NYS2d 163 [ 1 st Dept 20031). Among the factor’s coui-1s considcr 

when clcciding a iiiotion to dismiss 011 the grouiid offoruni non conveniens is: (1) the burden on 

New York courts; (2) the lack of ai1 alternate forum; (3) the fact that the traiisactioii giving l-isc to 

the acliori occurrcd in a foreign juiisdiction; (4) the residency of the parties; ( 5 )  the location o ra  

majority o r  the witnesses; a i d  (6) the potential Iiardship to the dereiidant i n  litigating i l l  New 

York ( L ~ l m i c  I<q?ublic oj’hzn v Puhlavi, 62 NY2d at 479). No one factor is controlling ( I d ) .  

As lo thc biirden 011 Ne\v York courts, acccptance ofjurisdiction of this suit would 

increast. the Court’s cascloacl. IHowcver, New York has an intcrest in its resident obtaiiiing 

Howevcr, jurisdiction does appeai- tu cxist under CPLR $302(a)(3). CPLII 302(a)(3) permits pei-sonal 
juristiicticrn bascd on a t u r h u s  act comnlttted outside the stale, whei-e the injury giving rise to lhc plaintift’s claim 
occurs wih in  (lie state (Ross v Colorutlo Oiitwa~fflozinrl School, 603 F Supp 306, 308 [WDNY 19851). The “mere 
1-esiticiice or doiiijcile in New York oi‘ an in,jiii-etl plaintiff does i iot constitute iiijuiy within the state for the puipose 
of cstiblisliiiig juristliclioii under NY CPLK 
Ar)re/Ycuu Roowrfio/i, hic., 1 16 F Supp 2d 368, 373-74 [EDNY 20001). Plaintiff was allegedly seriously iiy~ii-cd in a 
bicycle iiccidciit upon dcfendaiits’ prciiises in Vermonl, and this is the location of plaintiffs iiijui-y. That he 
Liiidcrweut coiilinued heetmctit for his illjuries in New Yoi-k does not establish that liis injury occurred ill Ncw York. 
Tlit case on which plaintifri-dies to support jurisdiction undcr this section is wholly dislinguishable, in thal s i d i  
case iiivolved ;I involved a medical malpractice cnsc where the injury arising fi.0111 the rrialpraclicc manifested ilsclf 
aflw the I7luintiffi,etunied home to New York. As defendants point out, plaintiff’s case is riot one in which his iiijury 
W;IS hidtien unl i l  a k r  lie retunicd tu his New Yolk domicile. 

302(a)(3) whcrc the injury occurred elsewhcre (flomonrf I’ Great 
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pi-oper re1 i d  for 11 i s i iij 11 ries. 

As tc the availal~ility of another forum, i t  cannot lie contested that the Massnchiisetts or 

Veniiont courts are available to plaintiff as an alternate foriim in which plaintiKimny scck 

redress. IIo\vever, the doctors i-esponsiblc for almost all of his care are subjcct to subpoena in 

New Y ork bLf not in Massachusetts or Vetmont. Miltoii Academy can I-eadily compel its 

witticsscs to come lo Ncw York. However, plaiiitiff cannot compel its cxperts to t r a w l  10 

Vermoiit to trial. 

Sincc plaintiffs accident occurred out of state, this Factor weighs in favoi- of renioval of 

this aclion. 

As to the resicleticy of h e  pai-tics, plainliff s New Yol-k rcsidence should geiierally be “lhe 

most significant I’actor i i i  the eqiiation” (Siwmey v I-lertz Corp., 250 AD2d 3 8 5 ,  672 NYS2d 342 

[Ist Dept lW8] c i t i ~ g S w m i e y  v Herlz Corp., 250 AD2d 385, 672 NYS2d 342 [ ls l  Dept 19981). 

A plaintiffs choice of forum should not be clisturbcd absently a balance of factors strongly 

hvoring the defendants (A’iwmey v Herlz Corp., supm). Thus, giver1 that the plaiiitirf resides in 

New York, ;ind thc main dei’cnclants reside out of state, this factor weighs in h v o r  of plzliiitill- 

(see AiIzloiz Me/u/s, fnc. v Lici, 292 AD2d 163, 738 NYS2d 198 [lst  Dept 20021 [stating “that 

defciidanl’s allcgcd convei-sion and other- torts were comriiitted in China, that some of de1e:ndant’s 

pi-ospeclivc wit tiesses rcsjde thcrc arid Iliat Chinese law iiiay govcrii (io not prcsciit a balaiice 01. 

hcto1-s \vliicIi so slroiigly favor defendarit that they warrant disturbing plaiiitifi’s choice o r  a 

Toruni in Ncw Yorlc wlierc plaiiitifr has its principal place of business aiid dcl‘endaiit O M ~ S  real 

estate and maintains a bank ;i~couiit”]). 

As to Ihe location of a majority of the witncsscs, obviously, the testimony or  plaintiff, 
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who resides in Ncw York, oi l  the issue of liabilily, is csseiitial l o  this action. As to plaiiitiffs 

damages claiin, iI is iiutcd tha t  aftcr tlie accident, plaintiff was iiiimedilttcly transported to alii 

treated at thc 13ai.tiiioiilh Hitchcock Hospital in Dartinouth, New Hampshire, for tht-ec days. 

Plainti ITwas theii flown to l l i e  Rusk Institute of Rehabili tation Mecliciiic, a part of New Yorlc 

University I lospilal, localed in New York City, where he remaiiicd as a full-time palieiil froiii 

Septenibcr 29, 2007 until .June 2008. Plaintiff contiiiiies to receive physical thcrapy at the Rusk 

Institute 011 :in out-patient basis through the present. Thus, the vast majority of plaiiitifl’s 

meclical caw and tlie grealest part of his medical expeiiscs wcre inctwcd i n  New York. Based on 

the above, the testimony of the plaintiff coupled with thc testimony of plaiiitiff s Ncw Yoik 

doctors will be or  hi- greater significance to tlzc prosecution of plaintiff s claiiiis than the defense 

ol’tliis aclion as tu  tlie condi tjoii or the premises 011 the issue of dcfendants’ ricgligence. Further, 

dcfendaiits did not o k r  aiiy cvidence indicating that any niatcrial witnesses would be burdeiicd 

by pi-occecfings in New Yvrlc ( W E  Estate of Kat2 v I,iizurojj; 236 hD2d 257, 653 NYS2d 348 [ lsl 

Dept 19971 [defciiclanls did iiot olfer any evidence to demonstrate that any inaterial witncsses 

would be burdencd by proceedings in New York; tlic action, involving a simple one-vehicle 

accident, which occurred in Pciinsylvania, “had a substantial nexus to New York and placed little 

burdcn oil oiir courts”]). 

As to the potential hnrdsliip to the defendants in litigatiiig i n  New York, as plaintiff points 

out, there is 110 gi-eater burdcn upon Milloil Academy in defending this suit ill Ncw York than 

involvccl in the activitics i t  already coiiducts in New York. Thus, defendants’ claim that it  woiild 

be clifl?cult ;ind costly for Milton Acadctny’s represenlativcs and witncsses to parlicipatc in 

discovei-y and trial in  New J’orlc and meel with their attoiiieys in Ncw York is unpersuasivc. 
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DcfeiirlnnLs have 1101 articulnted which of their representatives are essential to the dcfense of this 

action, and tlicrc is no evideiice of any hardship upon such representatives to appear in New Yoi-lc 

lo testify either bcforc or at the trial of this action. 

Bascd on a wcighing of the above factors, the Court denies defendants' inotion to dismiss 

this aclion biiscd on h e  gi.ound of,forc[n~ uori coriveniens. 

Conc I ti sion 

Bascd 011 tlic foregoing, i t  is hereby 

ORP>EMD that the motion by defeiiclants to dismiss the complainl pursuant to CPLR 6 

321 I (a)(S) [or lack olpersoiial jurisdiction, and pursuant to CPLR 5 327(a) on the ground of 

forum 11071 cni~i~euiens is clcnicd; and it is further 

OlUIEKED that dekiidants shall serve a copy of this order with notice of eiitry upon 

plaiiitirf withiii 20 days of entry; and it is further 

scrve their answer within 30 days of the date ofthis ORDEKED that deferidants shal 

order; and it is furtlicr 

01U)EIaD that tlie parties appear for a preliminary conference in Part 35 011 May 26, 

2009, 2: 15 p.111. 

'Chis coiistitutes thc clccision and order of the Court. 

13 at C d  : April 13, 
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