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Plainti IT, Charla Mitchcll, brings this action For pcrsonal injirrics s11c allcgodly 
sustiiincd when she fell and 131-okc her ariklc while wdkiiig near her Iioiiie i i i  Ncw 
Jersey 011 Mai-cli 8, 1993. PlairitifTalleges that she fell as a conscyLiciicc o r  walking 
down 100 floors in  ordcr to exit the Woi-ld Trade Ccntcr a k r  i t  w;is bombed by 
tei-mists on Fcbriiar-y 26, 1993. Defendant lakcs the position that plaintiff's frill, tcn 
days later, was not caused by her dccc~ i t  down the steps. Rather, dcfcndant c1:iiiiis that 
the fall was caused by plainti IT'S slip oii the eartlieti path upori which she was 
traveling. 

PlaiiitiKl' allcgcs that slic sustained the following injuries: 11 scvcrcly sh:ittcrcct 
right anklc (trimalloolar frncture involving tibia and libiila) requiring open rcductioii 
and the placciiiciit ofscvcral s c r c w ~ ,  a major dislocatioii oftlic right ankle joint ,  tIii+cc 
torn anltlc ligaments, and injw-ics to both knecs. A jury trial ori ~hiiiagos only w~is  
~ o m m c n ~ c d  011 1)cccmbei- 9, 2008 aiid a verdict was rendered on Deceniber 15, 2008. 
Tlic -jury fbiinct that plaintiff was entitled to $20,000 fbr past pain and suffering aiid 

$480,000, over a period ~f 24 yeiirs, I'or pain and suffering daiiiiiges tu bc iiicLii-i-cd 
in tlic l-iitiirc. 

Plaiiitil'l'now iiiovcs for an ordcr sctting aside the vel-dict to tlic cstcrit tha t  tlic 
ju ry  awarded plaintiff $20,000 for past pain atid sLiKcriiig, and to gi-ant ti iiew trial 
otily with rcspcct to tha t  issiic pursiiant to CPLK 54404(a). Dchidali t  tlic Port 
Autliority of' Ncw York a i d  New Jcrscy, moves by sepnratc incotion, f l ) i +  a n  oidci- 
sctting aside the vel-clict aiid directiiig a new trial coiiccrning that part of tho jury 
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vcrdicl which foillid that plaiiitiff’s evacuation or’ the World Trade Ctxter wits a 
substantial factor in  causing Iicr injuries of March 8, 1903 and setting aside that part 
of tlic damages verdict grzinliiig $480,000 for future paiti aiicl sLiFl‘et-iiig. 

Plainti t’f, in  support of  her iiiotioii, argues that, iii vicw ofthc tiatiii-c atid cxteiit 
of plaintill’s inijiirios, 11s well as rclcvant c~isc law, tlic awai-d for past pain and 
siifferiiig in  the amount 01’ $20,000 li)r almost sixteen ycars li-om thc timc ol’ tlic 
accrdcnl to the tiiiic of’ti-id, caiiriut be sustained. L)cli.ndant, in support ol’ils i i i o t i c ) i i ,  

c 1 ai i i i  s 111 at r) I*. Ci 1’0 vcr, p 1 11 i n t i l7fY s I rei1 t i 11 g p liy s i c i mi w :is i m pro per1 y cl I tcs I io ri cd abu  11 t 
an MI i  I lilm which h i d  been cxcludod from evidonce. Defonciant also argues h i 1  thc 
vcrciict was so  inconsistent bclwccn past arid firtui-c kiiiiagcs that i t  must havc hccn 
11ic prod 11 ct of a i1  i 111 pel-m i ss i vc c‘ompi.o 111 i se. 

C‘PLK 4404(a) s ta tu ,  in  rclcvant part: 

A f t u  ;i trial of a cause of action o r  issue triable of right by a jury, upon 
tlic motion o fany  party or on its own initiativc, tlic c w r t  niny set aside 
a verdict or  any jLidgiiieiit cntei-cd thereon, and direct that juclgiiient be 
ciitct-cd it1 Ihvoi- of a party ciititlcd to judgiiictit as a mattel- (of law or it 
may order a new trial , . , wlici+c the verdict is contrary to tlic wciglit of 
tliu evidciicc . . . 

lnilially, whatcvcr prejudice dcrcndant claims to havc sul‘l’crcd as a 1-csult of DI.. 
Grover’s testimony w x  cured whcn that portion of Dr. GI.UVCI.’S tcstimuny rcl:iting 
to the MKI was strickon from the record :ind a curalivc instr-uctioii was given by the 
court. (see Borirc‘h v. Mnrnwii~c~, 5 1 AD3d 429[ 1 s t  Dopt. ZOOX]). Althu~igh dckiidaiit 
HOW argues that the cirrativc instruction was iiiadcqiratc, dcI‘ciidaiit kiilcd to ol>-ject 01- 

rcqiicst tiit-thcr iiistriictioii at the time of trial. (scc Vc,)iaizc.io 1’. c’li/jo~i ~ V I i o l ~ ~ s ~ i / i ~  
Florist, l~icb., 1 AL13d 50Sr2iid Dcpt. 20031)( where the court l’ouncl that it was not 
reversible error for plaintiff’s export to bc pcrmittoci to read from 1111 M l i l  roport not 
in evidence where the court later instructed the jury to clisreg:al-d any reading c) I’ thc 
report ) . I iicl c ed, de fe i i d a i i  t ’ s co un x c: I ex p 1 i c it 1 y rcclucs t ed :i c ur-a t i ve in s t r ~ i c  t i u i i  i n 1 i c 11 
of a iiiisti-ial, thereby waiving defendiint’s right oii appeal. (see Trial Triinscript 
12/15/08 Pages 3&4) ( scc Piwu 1’. ~ ~ O O I Y ,  1 5 ADSd 1 X8[ I st Dcpt. 2005 I ) .  

As to the inconsistcncics in  the awards Cor past and iiiturc p a i l l  a i i d  suffering, 
sLicIi II vast discrepancy points to u i  iiiipei-niissible compt-oiiiise among tho jury.  
Dui-iiig the liability pliasc ol’tlic trial, a jury lbund dcfciidaiit liahlc t’coi- illjuries which 
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occui-red at the World Trade Center site. However, the jLir-y’s inquiry did not stop 
thcrc. Illdeed, the tjrst qiicstion o i i  the vcidict shcct hcrc reads: 

WAS PLAINTIFF’S DECENT TIOWN 100 FLOOKS OF STAIKS ON 
FEBRUARY 26, 1993, A SUHS‘I’ANTlAL FACTOR IN Cl’AIJSINC; 
PI,A JN‘l’lFF’S ACC~ILIEN?‘ O N  MAKCI’H 8, 1993‘! 

If the jury answcred iio to Qiiestioii “c)nc”, thcy wore instructed to pr-occcd no 
fiirtlicr a n d  report to thc co~irt. Having mswcrcd yes to the first question, theJiiry went 
onto thc second qiicstion which r e d :  

QUESTION “2:” STATE THE TOTAL AMOUNT AWARTIED TO 
P1,AINTIFF FOR THE FOI.LOWING I‘I’EMS Of; LIAMAGES FKOM THE 
DA‘I’E OF OCCURRENCE m THE DATE or YOIJR VERRDICI’T. 

Tl ic j~ i ry  awai-dcd pln in t i  IT $20,000 for past p i l i  and  S I I  i‘fcr-itig lk)r n pci- id  o f  iiearly 
sixteen years (ii+oiii tho time of tlic injury to tlic time ol‘trial). 

‘Ihc court in li!ivctu 17. City . .  o f N w  Yorlc, 253 AD2d 5971 1 st Dcpt. lC)c)Q] foLiiid 
that “where liability is sharply contcsted and plaintiffs injuries NC: serious . . . an  
inexplicably low riwai-c-1 for such injuries makes it “imst likely” that the -jury has 
1-cndct-cd a compromise verdict. (/[I. a t  600.) Similar-ly, iri Wooc/.s v. J.  R. Liqziorv, /tic‘., 
[ I “  LIcpt. I!IX2], tlic court set aside the verdict m d  ordered :i new trial 011 a l l  issues 
where tliu “issue of liability w a s  sharply and substnntially contested, plaintiff’s 
i rij 11 ri cs w ere scrio 11s a n d  the ,i ury ’ s a w aid i 11 c x 13 1 i cal:, 1 y 1 (:) w T o  14 s ~icli scri o 11s i iij 11 I-i es . ” 
The court found that “the vcrdict oi’ thc jury was probably 1.1 compromise vci+clict . . . 
the jm-y . . . coniproniised 011 liability and damages by tjiidirig the total amount l?)r 
plainti f’f?s injiirics niiich too low.” “Where there is a substantial lilcelihood that thc 
jury’s verdict rcsults fi-om a tradc ofl’ 011 a linding of’ liability, in  rctur-Ii for  a 
coriipi-oiiiisc OH dniiiages, the retrial shoLilcl be oti al I issues.” ( F ~ i m c v -  \ I .  A &  T B u s  C‘o., 
f t i lb . ,  1-36 AII2d 783[ I st Dept. 19831). 

h i r i n g  the ti-i a1 the j 11 1-y heai-d ex tens i ve test i 1110 ii y from p h i  11 t i tl’ s t roat i 11s 
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physician and Iicr- cxpei-t doctor i*cgarding her iiijiii-ies. Dr. Grover stated that 
ph i  11 ti ff’ s inj LI ries i tic1 udccl a trimall eo1 ar l‘rac t 11 re i 11 vo I v ing both the ti hi a arid li bii la 
wliicli i+cq~rirecl that plaintiff iiridei~go open rcdLictioii and placenicnt 01 ‘  1t)ur- scrcws in 
Iiei- ariklc; a iii;ijc)r ciislocation of tlic right wk le  joinl ;  m c i  thi-ee to111 Iigmcnts in her 
rig t i  t ai1 k I e. Add i t i  o 1111 I I y, p I a i i i  t i i‘f’ x cxpert tcs t i fi cd that Ii is ex a ti1 i n ;I t i o 11 revea 1 ecl 
i rij u 1-i es t c) 11 1 iii  11 ti ff s k 11 ccs , i nc 1 l id i 11 g tcti clcrncs s, s w L‘ I 1 1 iig and C rep i t 11 s . P la I 11 t i  r‘f Y 

irijurics nccessitatcd hcr wearing a full leg cast for scvcral montlis which was roplaced 
by a half leg cast For a period of’ tinic after that. I’laintiff attended physical therapy 
sessions orice or twice ;i wcck. Both doclor-s opinecl that plaintiff7s iiijiiries were 
pcl‘lllallell t. 

The jury  awarcicd $4HO,OOO for l‘uliire pain and sdTcririg and only $20,000 I‘or 
sixtcuii years of past pain and suffci-ilig Such at1 awnid is “irrcconc:ilably 
incoiisisteiit,”iii light of the frict that tlic jury found that the cicccnt down the stairs was 
a substantial factor in causing plaiiiti fYs iiijuries. (scc Tor.rc~s‘ v. Ci/v . .  o/’Nc.w Yoid-, 226 
AD2d 70 1 [2nd Lkpt. 1996]). An impermissible compromise is strongly indicated 
considcring the sevci-i ty of. plaintiffs irijiuics and the “sharply and substantially 
coritcstcd” issue ofwlicthcr- pI:iintift7s clcsccnt down the stairs was a siibstantial factor 
iii thc iriJiiries slic sustained 011 March 8, 1903. (see Woods). ‘I’IiLis, the verdict must 
be set aside and ;i riew trial ordcrcd. 

Whor-cfore it is licr*cby 

ORDERED that plaintiff’s iiiotion is denied; ntid it is f’iir-tlicr- 

ORDERED that the verdict rciidcrcd OII Lkcenihcr 15, 2008 is sct a i d e  and ;i 
iiew trial is ordoi-cd: and it is fiirtlicr- 

OKDEKED that the partics are dil-cctcd to appual- in Part 40 of‘ the Suprcinc 
Court, 60 Centre Sti-cct, 1Coom 242, 011 May 1 I ,  2000 at 9:30 ani f’or jirr-y selection. 

3 r- -. 

is denicd. 

DATEL): April 3, 2009 . _  
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