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The following papers, numbered 1 to wore read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavit8 - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

t. 
Cross-Motion: 0 Yes No 

Upon the foregoing papera, it ia ordered that thls rnotlon 

Brsed on the accompanying Memorandum Decision, it is hereby 
ORDERED that the motion of defendant Guy Papich for an order dismissing the 

Complaint and causes of action of plaintiff Replace Retail, LLC (“plaintiff’), pursuant lo CPLR 
9321 t(a)(3) (lack of capacity), is granted withoiit prejudice; and it is further 

ORDERED that the motion of defendant Guy Papich for an order dismissing the 
Complaint and causes of action of plaintiff Replace Retail, LLC (“plaintiff’), pursuant to CPLR 
$32 1 l(a)(7) (failure to state a cause of action) is granted; and it is further 

ORDERED that the motion of defendant Guy Papich for an order dismissing the 
Complaint a i d  cduses of action of plaintiff Replace Retail, LLC (“plaintiff ’), pursuant lo CPLR 
5321 l(a)( l )  (documentary evidence) and CPLR 321 l(a)(8) (for lack ofjurisdiction), is denied; 
md it is further 

OWERED that defendant’s motion seeking sanctions against plaintiff, pursuant to 22 
VYCRR fil30-l.l(a), is denicd: and il is further 

ORDERED defendant serves a copy of this order with notice of entry upon. all parties 
within 20 days of entry. 

The Clerk may enlerjudgment dismissing th 
.That constitutes the decision and order of the Dated. 

3/3”/09 
Check one: FINAL DISPOSITION 

Check if appropriate: 0 DONOTPOST REFERENCE 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

REPLACE RETAIL, LLC, 
_____*_cr_______r---____II______________----------------------------”----- X 

Index No. 6023 18/08 
P 1 ainti ff, 

-against- 

UNlVERSAL RENOVATION USA COW 
and GUY PAPICH, 

MEMORANDUM DECISION 

In this nclion, plaintiff Replace Retail, LLC (“plaintiff’) seeks judgnient against * 
defendants Universal Renovatioil USA Cop.  (“Universal”) and Guy Papicli (“defendant”) 

(collectjvely, “defendants”) for $35,471 -86 plus interest on the ground of conversion, $3,225 on 

the ground of breach of contract, and $3,225 on the ground of negligence, togethcr with 

attorney’s fees, interest, costs and disbursements, along with any such relief the Court shall scem 

just and equitable. 

Defendant now moves for an order dismissing plaintiff‘s Complaint and causes of action 

as to defendant, pursuant to CPLR $321 l(a)(l), (3), (7) and (S), on the grounds that defendant’s 

defense is founded upon documentary evidence, plaintiff has no legal capacity to sue, the 

Complaint fails to state a cause of action as to defendant, and the Summons was not properly 

served upon defendant. Defendant also seeks sanctions against plaintiff, pursuant to 22 NYCRR 

5 1 3 0- 1 -1 ( a). 
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Fhctuul Backgrow id’ 

Date Payee 

Universal 713 01200 7 

9/7/2007 Uni ver s a1 

8/7/2007 Universal 

S/2 1 /2007 Uni versa1 

On or about August 7, 2007, defendants entered into an agreement wherein defendants 

Amount 

8,560.02 

9,481.25 

9,48 1.25 

9,48 1.25 

were to perform renovation work for plaintiff at 11 East 22nd Street, Apartment 2, New York, 

New York (the “Premises”) and plaintiff was to pay defendants $84,410 (“the Agreement,” 

Complaint Exh. A). On or about September 16, 2007, the parties entered into a supplemental 

agreement wherein the defendants agreed to provide plaintiff with additional services at the 

Premises, and plaintiff was to pay defendants $3,780 (“September 16,2007 Add-ons Scope of 

supplementa I agreement for defendants’ services at the Premises, wherein plaintiff agreed to pay 

dcfendaiits $1 5,027 (“October 8, 2007 Add-ons Scope of Work,” Coniplaint Exh. C). On or 

about December 5 ,  2007, the parties entered into a third supplemental agreement wherein 

plaintiff agreed to pay defendants $2,077.16 (“December 5,2007 Add-ons Scope of Work,” 

Complaint Exh. D) (Complaint, 77 8-1 1). 

011 or about December 5 ,  2007, defendants iiifornied plaintiff that they had coniplcted all 

of the work outlined in the Agreement and supplemental agreements (Complaint, 7 12). 

From July 30, 2007 until December 5,2007, plaintiff made the following payments: 

Inform tioit taken from plaintiffs Verified Complaint (plaintiffs Exh. A and defendant’s Exh. A). I 

2 

I 

[* 3 ]



812 112007 

7/6/2 0 0 7 

Uni ve r s a1 9,48 1.25 

Universal 9,090 

1 10/8/2007 1 Universal 1 9,500 1 

9/18/2007 

3/18/2007 

1 10/8/2007 1 Universal 1 9,500 1 

Universal 9,000 

Universal 9,000 

1 10/8/2007 I Universal I 6,027 

- -- . -- - . -._ 
I O / ]  8/2007 Universal 3,000 

10/29/2007 Uni versa1 9,000 

1 1 /2 1 /2007 

12/5/2007 

1 TOTAL I 143,512.02 1 

Universal 9,000 

Universal 9,000 

On or about December 20, 2007, plaintiff discovered an overpayment to defendanls in thc 

m o u n t  of $37,417.86 (the “overpayment”). On or about December 28, 2007, Amanda Moore 

(“Ms. h/Ioore”), owner of the plaintiff corporation, tried to contact defendant to discuss the 

oveipayment by leaving voice-mails and sending e-mails (Complaint, 71 13- 15). 

On or about Januaiy 1, 2008, plaintiff discovered numerous examples of faiilty, defective 

and unfinished work left by defendants at the Premises. On January 12, 2008, plaintiff hired a 

handyman to correct these items at a cost of $200 (Complaint, ’I[ 17). 

On or about January 18, 2008, plaintiff contacted defendant to discuss the overpayment. 

Defendant told plaintiff that he did not know of an overpayment and stated that he required 

copies of all cashed bank checks in order to establish that an overpayment had been made. 

Plaintiff informed defendant that the requested documents were forthcoming (Complaint, 1 18). 

3 
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On or about Januaiy 1,2008 and January 2008, plaintiff provided defendant w i t h  

supportive paperwork evincing the overpayment, including copies of all cashed checks signed by 

defendant, bank account infomiation and summary spreadsheets detailing tlie overpayment 

(Complaint, Exh. E). During a phone conversation with Ms. Moore, defendant stated that 

defendants’ accountant had reviewed all of the supporting information and concluded that a n  

overpayment had indeed been made by plaintiff (Complaint, f 19). 

On or about Januaiy 31, 2008, defendant and Ms. Moore, in the presence of Rainie Roth, 

< .  

_1.,- 

I_-_-- -- 
New York 10012, plaintiff‘s principal place of business, to discuss a repayment plan. At this 

meeting, defendant admitted that he owed the overpayment amount to plaintiff. Aclditionally, 

defendant stated that he did not have the monetary means to repay the debt immediately; 

however, derendant told Ms. Moore that tlie overpayment would be repaid in installmeiits 

(Complaint, 11 20). 

On or about March 20,2008, plaintiff hired a handpian, Mario Merdidaj (“Mr. 

Merdidaj”), to complete itenis at the Premises left unfinished by defendants, at a cost to plaintiff 

of $1,825 (Complaint, 7 21). 

On or about April 7,2008, in recognition of the overpayment, defendants paid plaintiff 

$2,000 (Coniplaint, 23). 

011 or about May 9, 2008, plaintiffs attorney coiitacted defendant and requested that lie 

make immediate payment to plaintiff. Defendant denied the existence of the overpayment and 

stated lliat no payment would be forthcoming (Complaint, fT 24). 

On or about June 12, 2008, Mr. Merdidaj was again hired to correct defendants’ work, at 

4 
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a cost to plaintiff of $1,200 (Complaint, 7 24). 

Plaiiitirs Complaint 

011 August 8, 2008, plaintiff filed a Complaint against defendants for conversion, breach 

of contract and negligence. 

The first cause of action alleges that plaintiff had legal ownership over $37,417.86, given 

to defendants in oveipaynient of monies due upon the Agreement and supplenicn tal agreements 

(collectively, “the Agreements”). Of that $37,417.86, defendants have returned only $2,000, 

J W ,  ? <  A 7 1  I I I ,  -1 1 - s ~  

plaintiff, and are intentionally exercising control over the f h d s  i n  such a way as to interfere with 

plaiiitiff s right of possession. Plaintiff fuither alleges, upon infomiation and belief, that 

Universal has co-mingled the overpayment with defendant’s personal funds, Therefore, 

defendants are liable for $35,47 1.86 belonging to plaintiff. Additionally, defendants’ failure to 

proinptly return the overpayment has caused plaintiff to incur $1,915.93 in fees from Ainerican 

Express (Complaint, 117 28-34). 

The second cause of action alleges that defendants agreed to furnish numerous services 

throughout the Premises as indicated in the Agreements, and that defendants havc been paid i n  

Full, and in excess, of what they were entitled to under the Agreements. However, defendants did 

not satisfy their obligations wider the Agreements. As a result of the defendants’ breach of their 

obligations, plaintiff was rorced to hire others to correct the work of defendants, at a cost to 

plaintiff of $3,225. 

The third cause of action alleges that defendants’ conduct and craftsmanship at the 

Premises were unreasonable and fell outside of the general custom, use or practice of those ..I 

5 
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defendants’ trade. As a result o lefendants’ ilure to reason; 

10 plaintiff of $3,225. 

Defelzclnnt ’s Motion 

First, defendant argues that, pursuant to CPLR $32 

ly repair I e Preniises :is 

commissioned by plaintiff, plaintiff had to hire others to correct the work of defendants, at a cost 

), (3), (7) and (S), plaintifys 

Complaint must be dismissed as to defendant because plaintiff has not sufficiently pled, inter 

alia, specific facts and circuinstances in requisite detail to pierce Universal’s corporate veil and 

--ai- me- escidemmeept&4e-&k&hii@wkdknawq+------- 

defendant in his individual capacity. In fact, all of plaintiffs exhibits list the contractor as 

Universal and all payments as being made to Universal (See Complaint, Exhs. A-E). 

Defendnnt contends that in order to hold the owner of a corporation personally liable 

(“pierce the corporate veil”), a party niust show that (1) the owners exercised complete 

domination of thc coiyoration in respect to the transaction attackcd and (2) that such domination 

was used to commit a fraud or wrong against the plaintiff which resulted in plaintiffs iiijuiy. 

Defendan1 argues that a complaint containing conclusory allegatjons of corporate domination or 

control, without more, does not sufficiently plead a basis for piercing the corporate veil. 

Defendant argues that a well-pleaded veil-piercing claim must allege specific fads that justify 

disregarding the corporate form, and here, plaintiffs allegations as to defendant are clearly 

insufficient. Plaintiff fails to even allege any facts that would justify a piercing. Moreover, 

plajnliff offers no allegations or evidence of defendants’ failure to abide by corporate forniali ties. 

Defendant hrther argues that the dismissal of plaintiff‘s allegations as to defendant is 

iiecessaiy because the limited liability provided by the corporate form fosters important social 

6 
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and economic policies. Through its veil-piercing jurisprudence, New York courts liave made it 

clear that parties should not be dragged into lawsuits merely because of their corporate ownership 

of alleged wrongdoers. In fact, a principal attribute of, and in many cases, the major reason for, 

the corporatc fonn of business is the elimination of personal shareholder liability. 

Second, defendant argues that personal jurisdiction was not obtained over defendant. 

Defendant contends that the Summons was never properly served upon defendant. CPLR §305 

states in pertincnt part that a suinnions shall bear the index number assigned and the date of filing 

-- --ILI~. XI, 3umtuii3 ill i ; ~  p~a- t- *------- 

the date of filing with the clerk; therefore, the Summoiis is clearly defective. Although 

dcfendant’s nttoniey advised plaintiffs attoiney of such defect, the defect was never coi-rccted. 

As a result, defendant was in possession of defective papers, without knowing whether they were 

real or just some fonn of harassment. The fact that defendant was in possession of the papers is 

irrelevant, defendant argucs. Further, plaintiff has failed to satisfy the requirements of CPLR 

S306(b), in that a proper Summons was not served within 120 days after the filing of the 

summons and complaint. In fact, to date, defendant has yet to be served with the proper papers. 

Accordingly, personal jurisdiction was not obtained over defendant, and where personal 

juiisdiction is nQt obtained, [he complaint and all of the proceedings must be rendered nullities. 

Third, defendant argues that the “alleged plaintiff’ appears to not have been fonned as a 

corporation imd, accordingly, lacks capacity to sue. Defendant submits a printoul of an onlinc 

search of the Department of State, Division of Corporations, Corporation and Business Entity 

Database for “Replace Retai 1, LLC.” The results page indicates that no business entities were 

found with plaintiffs name. An action must be dismissed where the entity plaintiff failed to file 

7 
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proper documents with the Secretary of State before bringing its action, defendant argues. 

Fourth, defendant argues that sanctions for frivolous conduct should be imposed upon 

plaiiitirf, pursuant to 22 NYCRR 9: 130-1.1. In considering whether specific conduct is rrivolous, 

courts also are required to examine “whether or not the conduct was continued when its lack of 

legal or factual basis was apparent or should have been apparent,” defendant argues, d i n g  22 

NYCRR 130-1.1 (c). Plaintiffs complaint is completely without merit in law and cannot be 

supportcd by a reasonable argument for an extension, modification or reversal of existing law. 

- ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ -  ._ 

Plaii I t fs Opposition 

First, plaintiff contends that the facts alleged in its Complaint are sufficient to witlistand 

dcfendant’s motion to dismiss, pursuant to CPLR $321 l(a)(7). Defendant fails to address the 

well-settled law of individual liability by corporate directors and corporate agents emanating 

from their tortious conduct, plaintiff argues. A corporate officer or agent is personally liable for 

acts thnl coiisti~ute a conversion of another’s property, plaintiff argues. It is no defense to such 

liability that thc act was done while the officer was acting for the corporation. Here, plaintiff has 

a1 leged lhat defendant knowingly misappropriated $35,471.86 belonging to the plaintiff and Iias 

refused to return these funds, in defiance of plaintiffs rights. Defendant’s acts amount to 

tortious conversion of funds for which defendant is personally liable, plaintiff argues. 

Second, plaintiff contends that defendant’s argunient that he was not properly served is 

false. Plaintiff conmienced this action on August 8, 2008 with the purchasing of an index 

mrniber and thc filing o f a  Summons and Complaint in New York Supreme Court, County of 

New York (Exh. A). As stated in the affidavit of Bonnie Bell Smith (“Ms. Siiiith,” Exli. B), on 

8 
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August 11 , 2008, Ms. Smith attempted to personally serve Universal at the address provided on 

Universal’s New York Department of State Division of Corporations Entity Infornlation Page: 

2754 Mill Avenue, Brooklyn, NY 11234 (Exh. C). Neither defendant nor a reprcsentalive of 

Universal could be found at that location. I 
As to defendant, on August IS, 2008, Ms. Moore provided plaintiffs attomey with the 

last known dwelling place of defendant: 1350 East 661h Street, Brooklyn, NY 1 1234 

(“defendant’s home”). On August 18, 2008, Ms. Smith was dispatched to serve the defendants at 

-ikkmdm- . . & & h + t t m n p t ~ v b n e r ~ a n a l l ~ i t  was unable to locale 

him* Iiistead, two copies of the Summons and Complaint were given to a person of suitable age 

and discretion, pursuant to CPLR §308(2). The person identified herself as defendant’s wife, 

Y ael Papich (“Ms. Papich”).2 

--_- 

On August 18, 2008, Ms. Papich contacted plaintiff’s attorney auld told him that she was 

in possession of plaintiffs Summons and Complaint. Thereafter, plaintiff‘s attorney advised Ms. 

Papich to obtain legal counsel. On August 20, 2008, plaintiffs attorney contacted defendant and 

asked whether he had obtained counsel. Defendant stated that he had not. Plaintiff‘s attorney 

then asked defendant whether he would accept service on behalf of Universal. Defendant stated 

that he would contact plaintiffs attorney on August 21, 2008, after speaking to an attorney. 

011 August 22, 2008, plaintiffs attoiney received a call fiom John Kokolakis (“MI.. 

K~kol~akis”), the current attorney of record for defendants. Mr. Kokolakis stated that he had 

spoken io defendant but had not yet been retained. He also told plaintiffs attorney that the 

According to plaintiff, a n  affidavit of service upon defendant was filed with the New York County Clci-k’s z 

Orfice on August 21, 2008. 

9 
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Summons and Cornplaint in his possession were missing index numbers. 

Plaintiff contends that in order to ensure effective service, “two copies of the Summons 

aiid Complaint, both posscssing a clearly delineated index number, were served upon defendant . 

. . by affixing a true copy of each to the door of defendant’s home on three occa~ions.’’ Plaintiff 

asserts that service was completed, pursuant to CPLR §308(4), by affixing the Summons and 

Complaint on August 22,2008 at 2:30 p.ni., August 29,2008 at 4:30 p.m., and September 5 ,  

2008 at 1O:OO a.m. Further, a Summons and Complaint were mailed to defendant on September 

not indicating on thc ’ ,t 

.-.- ____ 12,2008 111 an enveioprb- ‘( e l % Q M W  

outside of the envelope that the communication was from an attorney or concerned an alleged 

debt. The envelope was not returned as undeliverable by the post office. An affidavit of service 

upon defendant on August 22,2008, August 29,2008 and September 5,2008 was filed with the 

New York County Clerk’s Office on September 17,2008. 

In order to ensure effective service over Universal, a Summons and Complaint with a 

clearly delineated index nuniber were served upon the Secretary of State on September 19,2008. 

An affidavit confirming service upon Universal was filed with the Office of the New York 

County Clerk on October 9, 2008. 

On September 12, 2008, copies of the Surnmoiis and Complaint were inailed to defendant 

and Universal at Universal’s last known location of operation, 1350 East 66Ih Street, Brooklyn, 

NY 11234, i n  an envelope bearing the legend “Personal and Confidential’’ and not indicating on 

the outside of the envelope that the communication is from an attorney or concenx an alleged 

debt. The envelope was not returned as undeliverable by the post office. 

Plaiiitiff argues that defendant’s counsel is acutely familiar with these facts, as plaintiff 

I 10 
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provided this information in its Motion to Disrni~s.~ The motion to dismiss was withdrawn 011 

December 12, 3008, pursuant to a stipulation signed by both plaintiffs and defendants’ attorneys. 

Proper service was effectuated over defendant, and defendant has not satisfied his burden of 

dcmonstratii~g otlienvise, plaintiff contends. Accordingly, defendant’s motion to dismiss, 

pursuant to CPLR $321 1 (a)@), should be denied. 

Third, plaintiff contends that i t  is properly registered with the New York Secretaiy of 

State, and it is authorized to do business in the State of New York. Thus, plaintiff is fully able to 

-cmlmmch-- R - t + & m i ~  *)(&-€QuSt------- 

be denied. Referring to a copy of plaintiffs New York Department of State Division of 

Corporations Entity Information Page, plaintiff maintains that it is licensed and registered with 

the New York Secretary of State. Further, plaintiff argues that defendant erroneously relies on 

caselaw to altack plaintiffs capacity to sue. Accordingly, defendant’s motion to dismiss, 

pursuaut lo CPLR $321 1 (a)(3), must be denied. 

Fourth, plaintiff contends that defendant’s request for the imposition of sanctions is 

utterly inappropriate and must be denied. Defendant has offered nothing more in support of this 

demand for sanctions other than a recycled, boilerplate affirmation. Defendant failed to evince 

how these proceedings arc frivolous so as to support an order for sanctions under 22 NYCRR 

I 30-1.1. In explaining this neglect, counsel merely states that it is “for purposes of brevity.” 

All of plaintiffs allegations against defendants, including those against defendant in his 

individual capacity, possess merit, are supported by law, are not designed to delay proceedings or 

Plaititiffrefers to E x h .  G for a copy ofplaintiffs attoniey’s affirnialion; however, Exh. G conlains oiily a 
copy of plaintill’s New York Depai-tment of State Division of Corporations Entity Information Page. 

11 
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to harass, and do not contain false material statements, plaintiff maintains. Because of 

dcfendant’s failure to demonstrate or provide any factual allegations as to why plaintiffs 

mgumcizts are fiivolous, defendant’s demand for sanctions must be denied. I 

Fifth, plaintiff conlends that defendant has failed to address the portion of his motion to 

dismiss, pursuant to CPLR $321 l(a)(l). Defendant makes no reference or argumeiit that 

woiild support a inotion to dismiss, pursuant CPLR $321 1; nor does defeiidaiit provide any 

documentary evidence that might show a defense to the claims asserted by plaintiff. Therefore, 

~+k-b-dkl&Ss, --”---...--- d-- m * t r a s r ~  
. .  . -  -~ 

11s 

pursuant to CPLR 6321 l(a)( l), defendant’s motion should be denied. 

Defendant ’s Reply 

Defendant contends that plaintiffs own docunientary evidence establishes that defendant 

l is not a party to the agreenieiit between plaintiff and Universal. It is undisputed, as plaintiffs 

exhibits indicate, that the contractor is Universal and that all payments were made to Universal 

only. It is fiirther undisputed that plaintiff made no payments to defendant, and nothing to that 

I 

I 
effect is alleged by plaintiff. Plaintiffs own pleadings and documents are conclusive evidence 

I that clearly denionstrate that defendant is not a party to the agreement. Therefore, plaintiff‘s 

claims must fail as a matter of law. 

Defendant further contends that plaintiff is “grasping at straws in its desperate attempt to 

plead a cause of action” for defendant’s personal liability. New York courts have madc clear lhat 

parties should not be dragged into lawsiiits merely because of their corporate ownership of an 

dleged wrongdoer, defendant argues. In the case to which plaintiff cites to support personal 

liability, Fleck Roo$ng & Siding Co. v Perla (40 AD2d 1069, 1070 [4th Dept 1972]), the Court 
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addressed tlie issue of recciving property knowing it to have been the subject of a trust and 

knowing to have been transferred in violation of the trustee’s duty or power. Thus, defendant 

argues, such case is clearly distinguishable. Moreover, plaintiff‘s Complaint fails to allege that 

defendant had any knowledge of plaintiffs alleged overpayment at the time of the receipt of any 

payment. Further, the “presumption” against disregarding the corporate form is particularly 

strong in contract cases, in which a plaintiff has chosen the party with which it has contracted, 

and with which it may negotiatc guarantees or other security arrangements. Plaintiff herein cliose 

to contract with Universai an- 

defendant. Moreover, plain(iff s Complaint fails to allege specific facts that justify disregarding 

the corporate form. 

swlL-- -. .___I 

I 

Defendant also reiterates that a Summons was never properly served upon him. 

Defendant contends that tlie two “lion-licensed individuals” who served him by “nail and mail” 

service, indicate that they mailed copies to defendant in unmarked envelopes, but failed to mark 

the envelopes containing the sumnlons and complaint as “personal and confidential,” as required 

by the CPLR. Defendant also notes that although the above-referenced affidavit of service states 

that the Summons and Complaint were affixed to the door and then mailed, the two non-licellsed 

individuals managed to “ask the person spoken to whether Defendant was in active militaiy 

service.” Defendant finds it difficult to understand to whom the two individuals spoke. 

Notwithstanding the above, the only Suii~mons in the possession of defendant fails to bear an 

index nuniber and the date of filing with the clerk; thus, it is clearly defective. Accordingly, , 

personal jurisdiction was not obtained over defendant, and where personal jurisdiction is not 

obtained, the complaint and all of the proceedings must be rendered nullities, defendant argues. 

13 
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Defendant also reiterates that plaintiff lacks capacity to sue. Although plaintiff attaches 

a11 entity information page for a certain “Replace LLC” in support of its allegation that plaintiff is 

fornied and licensed in New York State, “Replace LLC” is not Replace Retail, LLC, the naiiicd 

plaintiff in this action. Despite plaintiffs attempt to mislead this Court, plaintiff fails to produce 

m y  evidence that it is fornied, licensed and has capacity to sue. In contrast, defendant attaches 

the search-results page foi. the Department of State, Division of Corporations, Corporation and 

Business Enrity Database [ha1 indicates [hat no business entities were found with the narnc -- P, id&&- & q u i = &  -__.. .-_ _.__._ 

limited liability company to publish its articles of organization or comparable specified 

in Formation, in order to maintain an action in any New York court. Plaintiff fails to provide any 

evidence that it exists, that i t  has articles of organization or comparable specified information, or 

[hat the same was even published, defendant contends. 

An a lys is 

CPL R 321 l(lQ(8): Lock of Jurisdiction Based on Improper Service 

Defendant’s argimient that the only Summons “in his possession” contains no index 

mimber, is illsufficient to warrant dismissal of the complaint. According to CPLR $305, a 

‘‘suiiimons shall. . . bear the index number assigned and the date of filing with the clerk of the 

court .” 

Plaintiff has clearly demonstrated that it served defendant with a corrected Sum~nons .~  

A fier dcfendant’s attorney alertcd plaintiff to the fact that the Summons served upon defenclant’s 

wife at defeiidant’s dwelling contained no index number, plaintiff subsequently, on several 

‘ The Court notes that defendant did not provide an affidavit denying service of process. 
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occasions, served defendant with copies of the Summons bearing the index number. Plaintiff 

fiirtlier submitted a copy of  the Summons bearing the index number in its opposition papers and 

the affidavil, dated Septeniber 17,2008, confirming service upon defendant of the Summons on 

August 22, 2008, August 29,2008, September 5,2008, followed by mailing of same 011 

Scptember 12, 2008. 

Even if, as defendnnt maintains, defendant never received a copy of tlie Summons 

containing the index numher, the failure to provide an index number on a sumnioiis is not a fatal 

1 
Uc. mm&***GaMetk-  & & e w & g + g p 4 q & & 6 ~ t ” - - -  ---___I 

New Yark C/ty Housing Arith., 269 AD2d 108, 109 [ lSt Dept ZOOO]). If subsequent papers served 

011 a defeiidant contain tlie index number, courts are unlikely to find any prejudice to the 

defendant (see Bevoiin v Mdek,  224 AD2d 3 17, lv. denied 88 NY2d 807 [ 1 st Dept 19961). 

In Bevona v Mdek ,  the Court stated that “Since the date of purchase of the index number was 

given on the request for judicial intervention, which was included among the papers served upon 

respondents, the initial oniission of that date on the notice of petition did not result in any 

prejudice to respondents, and dismissal of the action for noncompliance with CPLR 305 (a) is 

unwarranted.” Likewise here, the Summons containing the index number was attached to 

plaintiffs response to defmdant’s motion. 

Firrther, contrary to defendant’s contention, the record indicates that the process servers 

also filed proof of service on September 17,2008, within 20 days of such delivery or mailing. in 

accordance with CPLR $306(2) (September 17,2008 affidavit). 

The fact that the individuals who served the papers were “unlicensed” is of no moment. 

CPLR $2103(a) requires only that the individuals serving litigation papers are over tlie age of 18 

15 

[* 16 ]



and are not ;I party to the aclion. Accordingly, defendant’s motion to dismiss the Complaint on 

the ground of defective service is denied. 

CPLR 321 1 (u)(3): Legal Capacity to Sue 

Pursuant to CPLR 321 l(a)(3) pennits a party to move for judgment dismissing one or 

inore causes of action asserted against him on the ground that “the party asserting the cause of 

action IIX not  legal capacity to sue.” 

Uiidcr General Business Law §130(1), no person shall “(i) carry on or conduct or transact 

I ’  
U115111b.55 111 i - e m -  ’ $ien&&k-d- _l-__l_l. 

(b) Such person, if a . . . limited liability company, shall file . . . in the office of the secretary of 

state a certificate setting forlh the name or designation under which business is carried on or 

conducted or transacted, [md] its corporate, limited partnership or limited liability company 

name . . . .” Any such entity which fails to comply with such provisions “shall beprohibited 

from maintaining any action or proceeding in any court in this state on any contract, account or 

transaction inlade in a name other than its real name until thecertrficate required by this section 

lzrrs been e x t u t e d  aiidfilcd iii accordance with the provisions set forth herein. 

(General Business Law 5 3 30(9) (emphasis added). 

Essentially, a limited liability company that fails to comply with the statutory 

requirenients for conducting business under an assumed name is prohibited from maintaining any 

action or proceeding in a n y  court of this state on any contract, account, or transaction made i n  a 

name other than its real name until the certificate has been executed and filed in accordance with 

the stalutory requireiiients (Lfect  of failure tofile certifzcate or making of false statement 

--Actions barred due to nonconrpliunce,l8 Camiody-Wait 2d 4 1 12140). 
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Here, plaintiff is siring under the name of “Replace Retail, LLC” (emphasis nclded)). 
* 

However, the record fails to indicate that any certificate of doing business was filed under such 

n:ime. All of the documeiits plaintiff provides with its Complaint, including the canceled checks 

to Universal, are made in the name of “RE:PLACE.” In plaintiffs opposition to defendants’ 

argument that plaintiff lacks capacity to sue, plaintiff responds by arguing that “a copy of the 

Plaintiffs Entity Information Page establishing that Replace is licensed and registered with the 

New York Secretary of State is annexed hereto as Exhibit G” (opp., 124).  However, the 

document contains a listing oniy Q Y w  .’-&- ---- ._I__ 

plaintiff contain the name “Replace Retail LLC.” Further, plaintiff does not provide any 

explanation for such a discrcpancy; nor does plaintiff seek leave to amend. 

SupremeRealty Assoc. Co. ~Korovessis (171 Misc 2d 996,656 NYS2d 797 [N.Y.City 

Civ,Ct.,1997]) is instructive. Plaintiff failed to file a ceitificate pursuant to GBL 5 130. The 

court held that the use of the words “shall be prohibited from maintaining any action or 

proceeding” contained in GEL 4 130(9) makes clear that noncompliance with the filing 

requirement bars a paity froin continuing with an action or proceeding until there is compliance. 

Thus, the Court granted respondent’s motion to dismiss, since “petitioner’s failure to file a 

certificate of doing business in Bronx County is a bar to maintaining this action.” The Court 

continued, “However, petitioner may move to restore upon proof of filing of a certificate of 

doing business in Bronx Couiity.” 

However. in Willinna T. Schmitt Assoc. v. Loveless, 126 Misc 2d 480,483 NYS2d 146 

(Suffolk Dist.Ct.1984) the Court denied defendant’s motion to dismiss for failure to comply with 

GBL 130, holding that the failure to file a certificate in accordance with GEL 4 130 prior to 

17 

[* 18 ]



coniniencing an action was not a jurisdictional defect and that the necessary certificate may be 

filed at any time prior to judgment. Ln William T Schmitt ASSOC, the Court noted that plaintiff 

had prcviously moved to amend the caption from “William T. Schmitt Associates,” to “William 

T Schiiiift.” The basis for that motion was that plaintiff had inadvertently failed to file a 

certificate of doing business under an assumed name. In a decision dated August 14, 1984 

(Honorable Martin Kerins, J., Dist Ct), the court denied that motion on the ground that 

subdivision 9 of section 130 of the General Business Law prohibited the action until the statute 

--.-”-- 

In response to the dismissal motion however, plaintiff submitted a copy of the proper 

certificate which was filed with the county clerk’s office on October 19, 1984. The defendant 

contended that GBL 130 prohibits actions which are commenced prior to the filing of the 

certificate. Thc Court analogized GBL 130 to section 1312 of the Business Corporation Law 

(“BCL”), wliich prohibits actions by unauthorized foreign corporations unless and until they 

bccoine authorized. The Court noted that the failure to obtain the authorization under the BCL 

was not a juiisdictioiial defect and that the necessary certificate may be filed at any time prior to 

judgment. Thus, the Court held that the language of GEL 130 (9) “should be read in the same 

way” and denied dismissal of the complaint. 

In Put Pellegrini Floori/zg Corp. v Serota, 2008 WL 2832133, 1 [NY Sup App Term 

ZOOS]), defendant sought dismissal of the complaint for lack of capacity to sue. Defendant 

claiiued that he had retained “Pat Pellegrini Floors,” that “Pat Pellegrini Floors’’ was not I icensed 

to do business in Nassau County and did not have a certificate to do business in Nassau County. 

Plaintiff opposed the inotioii, asserting that defendant knew that it did business under the name 
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Pat Pellegriiii Floors and that its amended complaint set forth its Nassau County license number 

in accordance with CPLR 3015(e). The Court held that “in the absence of a showing of an intent 

to defraud, llie failure to file a certificate of doing business under a specific name will not prevent 

a plaintiff’ from recovering. Moreover, by pleading that it is duly licensed in Nassau County and 

setting forth the license nmber ,  plaintiff made a showing sufficient to oppose defendant’s 

motion 011 these groiinds.” 

This Court notes thac CPLR 3015(e), on which plaintiff in Pelligrini relied, provides Ihat 

. .  -+- k t v e * & e m s e - E t # b ~ a ~ a ~ 1  ff 

may, subject to [CPLR 30251, amend the complaint with the name nnd number oJnn 

@et--acqirirccl license and the name of the governmental agency which issued such license or 

move for leave to amend the complaint . , . . The failure of the plaintiff to comply with this 

subdivision will pennit the defendant to move for disnlissal pursuant to paragraph seven of 

subdivision (a) of rule thii-ty-two hundred eleven of this chapter.” 

In Eiu  Cohen d/h/n/Aster Search Group, (19 AD3d 261, 800 NYS2d [lSt Dept ZOOS]), 

Eva Colien conducted business under two names, “Aster Search” and “Aster Place Group.” 

Plaintiff filed a certiiicate of doing business only under the name “Aster Search.” The Court held 

that “There is, however, no showing of either an intent to defraud, which would prevent her from 

i.ecoveiing on a contract, or un intention to sign in apurely corporate cupacity.” (Emphasis 

added). The Court later acknowledged that the certificate is not jurisdictional, and may be 

amended prior to entry of any judgment (see also Graliarn Cook AsJocbtes v Mirrtz, 155 Misc 2d 

273, 274 [ 19921 [“A failure to file a certificate of doing business is not jurisdictional and can be 

cured at any time prior to judgment; however, case decided under Multiple Dwelling Law]). 
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In A .  A. Sutain, Limited v Montgomery Ward 61. Co. (22 AD2d 607, 610 [ 1 Dept 1965]), 

the trial court granted plaintiffs motion to amend the caption of the action to indicate that the 

name ofthe plaintiff was “ A. A. Sutain, Ltd,” instead of “ A. A. Sutain, Inc.” This amendment, 

which had the effect merely of correcting a mistake in the designation of plaintiffs name, did not 

result in  any cliange in pai-tics or in the status of the pleadings. During the trial, the president of 

the plaintiff corporation testified that the corporation had been dissolved in 1956. The president 

also testified that the corporation was engaged in business in 1960 and that the dissolution by the 

. .  
3- < D m ~ m ~ d & - t . . ~ f h P  tgxfw --- 

paid by plainti& that this was cleared up. Essentially, ‘(the corporation was always in existence. 

Jt still is in cxisteiice today.” Under the circumstances, since “the defendant contracted and dealt 

with the plaintiff as if it were a duly existing entity. . . the defendant was estopped froin 

questioning plaintiff’s existence and its capacity as such to make the contract which was the 

subject of the suit.” 

Lastly, in llnigue Laundry Corp. v Hudson Park N .  Y. LLC, 2007 WL 281 5301 [Supreme 

Court, New York September 18,2007]), 55 AD3d 382 [ ls t  Dept 2008]), a case before this Court, 

dcfendaiits contended “that a search of the Department of State’s database revealed an entity 

called ‘Unique Laundry Service Corp.,’ which was not the named plaintiff in this action.” In 

reply, the plaintiff stated that the “fact that tlie final word of the corporale name was accidentally 

omitted from the caption is of no consequence. , . and plaintiff is prepared to seek leave to 

amend the caption so as to assuage any concerns.” On appeal, the First Department first found 

that “plaintiff is actually registered with the New York State Department of State as ‘Unique 

Laundry Service, h c . ’  It should have bcen perniitted to amend tlie caption to correct its name.” 
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The First Dcpaitnient latei- stated that the “Fact that signature block on ground lease between 

ground lessor and prior ground lessee referred to lessor by slightly different name than that 

registered with Department of State and that lessor failed to file a certificate that it was doing 

business under that name did not prevent lessor from recovering for breach of contract, absent 

any evidence that lessor intended to defraud.” Continuing, the First Department “note[d] that 

“Unique Laundry Seivice” appears at the head of the contract, undermining any indication of 

fraud. Thus, plaintiff was permitted to inaintaiii its action on a lease bearing a name di rferent 

P 
l 1 U l l l  1 m - 1 -  f l + q  efrrtjtt& a M - i : & h w &  ----- ~ - - - - . .  --- 

in corporaled nnm e. 

These cases indicate that the failure to file a certificate does not bar coinmeticement of an 

action to recover on a contract bearing a name different from the name that is registered to do 

business (see Brothers 3 Im .  v Scoppaticci, 199 AD2d 234,604 NYS2d 965 [2d Dept 19931 

[General Business Law 5 130(9) which prohibits a corporate plaintiff from maintaining certain 

actioiis if it has failed to file a certificate of assumed name applies to actions commenced on a 

contract, account, or transaction made in an assumed name]). However, such failure bars an 

already cornineliced action from being maintained, and thus warranting dismissal, subject to 

either ( 1 )  restoration of the action upon the filing certificate of doing business under the name 

under which the party did business or (2) amendment of the caption upon motion by a party to 

reflect the name on the certificate already filed with the Secretary of State. If, as in the case of 

Uniqzce and A A Sutuin Limited, plaintiff sought leave to amend to correct a mistake in the 

caption, the Court would cntertnin such application and grant leave to amend. However, no such 

application was made by plaintiff in this case, and this Court is precluded from granting relief 
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sua spoute (see Fergussorr v Dumbaclzer, 21 Misc 3d 145 [NY Sup App Term 2008J). 

Here, the record dcrnonstrates that a certificate of doing business was filed under the 

iianie “Replirce LLC,” and thus, Replace LLC is licensed to do business in New York State. 

However, plaintiff has not submitted any documents indicating that a certificate of doing 

business was filed on behalf of “Replace Retail LLC” and plaintiff did not move to amend the 

complaint to reflect the name “Replace LLC.” Nor has plaintiff filed a certificate of doing 

business for Replace Retail LLC duiing the pendency of this action. Therefore, having failed to 

- -h t h e q m i ~ t e d  i t s - m l k . a g E t W & ~ ~ ~  -- 

for failure to file a certificate of doing business in the name of the plaintiff is warranted, without 

prejudice. 

Notwithstanding the above, the Court addresses the remaining arguments for dismissal. 

CPLR 321 I (~)(7): Failure to Stiide u Cause of Action 

In determining a niolion to dismiss, the court’s role is ordinarily limited to detennining 

whether the complaint states a cause of action (Frank v DaimlerCh ysler  Corp., 292 AD2d 1 18, 

741 NYS2d 9 [ 1“ Dept 20021). The standard on a motion to dismiss a pleading for failure to 

state a came of action is not whether the party has artfully drafted the pleading, but whether 

deeming the pleading to allege whatever can be reasonably implied from its statements, a cause 

of action can be sustained (see Stendig, Inc. v Thorn Rock Realty Co., 163 AD2d 46 [ 1“ Dept 

29901; Leviton Munufacturiiig Co., Inc. v Blumberg, 242 AD2d 205 [ 1 st Dept 19971 [on a 

motion [or dismissal for failure to state a cause of action, the court must accept factual 

allegations as true]). 

When considering a inotion to dismiss for failure to state a cause of action, the pleadings 
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must be liberally construed (see CPLR $3026). On a motion to dismiss made pursuant to CPLR 

$321 1, the couit must “accept the facts as alleged in the complaint as true, accord plaintiffs the 

benefit of eveiy possible favorable inference, and deterniine only whether the facts as alleged fit 

into any cognizable legal theory” (Nonnan v City afNew York, 9 NY3d 825 [2007]; Leon v 

Martinez, 84 NY2d 83, 87-88 [ 19941). 

Pierciiag the Corporate Veil 

Herc, plaintiff seeks to recover from defendant sums it expended in connection with work 

I J L L  riesd-b-n- & n e & - ,  -...--- 

record clearly indicates that llie work performed at the Preniises under the Agreeinents rorrning 

the basis of plaintiffs negligence claim, was performed by Universal, and not by defendant in his 

individual capacity (Complaint, 17 8-13). Further, the Agreements forming the basis of 

plaintiffs breach af contract and coiiversion claims were executed by Universal, and not by 

defendant in his individual capacity. 

As a general rule, the members, managers and agents of a limited liability company are 

shielded from individual liability for the contractual obligations of and torts cormnitted by the 

limited liability coinpany (see Limited Liability Company Law 5609; Retropolis, Inc. v 14th 

Street Development LLC, 17 AD3d 209 [l” Dept 20051). The concept ofpiercing the corporate 

veil is an exception to this statutory bar (see Retropolis at 210; Morris v New York State Dept. of 

T u ,  aizdFiii., 82 NY2d 135, 140 [1993]), Piercing the corporate veil is a procedural device to 

secure separately existing substantive rights (see State v Easton, 169 Misc 2d 282, 283 [Sup. Ct. 

New York County, June 28, 19951). It is used to hold corporate owners liable for the corporate 

wrongdoer’s obligations (see State v Euston at 288; Passalncqua Builders v Resnick Dev. S., 033 
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F2d 13 [2d Cir 19911). The concept is equitable in nature, and the decision whether to pierce 

the corporate veil in a given instance will depend on the facts and circunistances (see Morris at 

141). Thus, in order to state a claim against defendant in his personal capacity so as to recover 

the monies i t  seeks, plaintiff must “pierce the corporate veil.” 

According to the First Department, in order to pierce the corporate veil, a plaintiff bears 

“a heavy burden of showing that the corporation was dominated as to the transaclion attacked 

and that such doniination was the instrument of fraud or otherwise resulted in wrongful or 

inequitable consequences” (Relropolis at 210, citing TNS Holdings v MKI Sec. Coip ,  92 NY2d 

335, 339 [ 19981; see also Morris at 142; Guptill Holding Corp. v State of New York, 33 AD2d 

362, 365 [3d Dept 19701; State v Euston at 288). “Under New York law, the corporate veil can 

be pierced where there has been, inter alia, a failure to adhere to corporate formalities, 

inadequate capitalization, use of corporate funds for personal purpose, overlap in ownership and 

directorship, or coininon use of office space and equipment” (Forum Iizs. Co. v Texarkorna 

Trniisp. Co., 229 AD2d 341, 342 [l” Dept 19961, citing Wm. Passalacqiia Bldrs. v Resriick 

Developers Smith, 933 F 2d 131, 139 [2d Cir]). 

Here, plaintiff failed to meet its burden in demonstrating that defendant disregarded 

Universal’s corporate fomi to commit wrongdoing against plaintiff. It is undisputed that 

Universal is a properly formed limited liability company and that defendant is the “sole owner 

and operator” of Universal (see Complaint, 77 3-4). Plaintiff further alleges, “upon information 

and belief,” that Universal has co-mingled the overpayment with defendant’s personal funds 

(Complaint, 1 3 1). However, plaintiff fails to offer any factual information, in either its 

Coniplaint or its opposition papers, supporting its claim that defendant co-mingled any funds (see 
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Shimain to S&F Warehouses, In ,257  AD2d 334,340 [ 1" Dept 19991 ["As officers, they are 

protected by a corporate veil, and 110 effort was made to pierce that veil. Indeed, this record 

contains no evidence to indicate that these individual defendants used their positions for personal 

rather than corporate ends , I , No showing was made that they independently conimitted any 

tortious acts that would render thein personally liable . . . or that they personally participated in  

the alleged conversion"]). Nor does plaintiff provide any evidence that defendant used his 

position as the owner ofuniversal "to commit a fraud or wrong against plaintiff, resulting in 

" - - - - ~ ~ R r n  v Z u k  , % 5 % w w d + h k D * ~ ~ & ~ W ~ * * & h  ;c  -----_, 

insufficient to establish corporate form violated (see Port Chester Elec. Const. Co. v Atlas, 40 

NY2d 652,657,389 NYS2d 327,331 119761). 

Further, the caselaw plaintiff cites is distinguishable. In each of cases plaintiff cites,j the 

inoving pariies submitted sufficient evidence to justify piercing the corporate veil. Accordingly, 

defendant's motion to dismiss plaintiff's Complaint and causes of action against defendant, 

pursuant to CPLR $321 l(a)(7), is granted. 

CPLR 3211(n)(l): Dismissal Based on Documentary Evidence 

Under CPLR 32 11 (a)( l), dismissal of a complaint is warranted where "the docuinentary 

evidence submitted conclusively establishes a defense to the asserted claims as a matter of law" 

based on documeiitaiy evidence [I50 Broadway NYAssociates, L.P. v Bodiier, 14 AD3d 1, 784 

NYS2d 63 [ 1st Dept 20041). The tenn "documentary evidence'' referred to in CPLR 321 l(a)( 1) 

"typically means judicial records such as judgments and orders or out-of-court documents such as 

' In its opposition, plaintiff cites Fleck Roofing & Siding Co. v Perla (40 AD2d 1069,1070 [4'h Dept 19721, 
citing Hirikle Iron Co. v Kohn, 229 NY 179 [1920]), Slavenburg Soelling Corp. v Assornull & Co (15 AD2d 645 [ lL' 
Dept 1962]), Richter. v Joelson (237 AD 572,574 [ 1'' Dept 1933]), and Jones v Freedman's Dairy (283 AD 667 [2d 
Dept 19541). 
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contracts, deeds, wills, andor mortgages and includes '[a] paper whose content is esseiitially 

undeniable and which, assuming the verity of its contents and the validity of its execution, will 

itself support the ground on which the motion is based"' (Webster Estate of Webster v State of 

New Yo/%, 2003 WL 728780 (NY Ct Cl), 2003 NY Slip Op 50590(U) citing Siegel, Practice 

Cominentaries, McKimey's Cons Laws of NY, Book 7B, CPLR C3211 :lo,  at 20 and 7 

Weinstein-Korn-Miller, N Y  Civil Practice, P 32 11.06). 

Contrary to defendant's contentions, none of the docunients he provides clearly disposes 

- -I___. -**- f t + p f # L & & " " ~ T h P r a f n r + - "  -.--I.- _-_ 
. .  

defendant's motion to dismiss, pursuant to CPLR $321 l(a)(l), is denied. 

Frivololis Conduct 

Pursuant to 22 NYCRR 5130-1.1, a court may impose sanctions on a party if it 

determines that the party's conduct was frivolous. The statute defines frivolous conduct as 

€0 I10 w s : 

For purposes of this Part, conduct is frivolous if:  

(1) it is completely without merit in law and cannot be supported by a reasonable 
argument for an extension, modification or reversal of existing law; 
(2) it is uiidel-taken primarily to delay or prolong the resolution of the litigation, or to 
harass or maliciously injure another; or 
(3) it asserts material factual statements that are false. 

The statute fullher provides that: 

Frivolous coiiduct shall include the making of a frivolous motion for costs or sanctions 
under this section. In determining whether the conduct undertaken was frivolous, the 
court shall consider, among other issues the circumstances under which the conduct took 
place, including the time available for investigating the legal or factual basis of the 
conduct, and whether or not the conduct was continued when its lack of legal or factual 
basis was apparent, should have been apparent, or was brought to the attention of counsel 
or the party. 
(id. ) 

26 

[* 28 ]



The First Department considers conduct to be frivolous where leyal action “is undertaken 

primarily to delay or prolong the litigation or to harass or nialiciously injure another, 01” where the 

(party or attorney asserts material factual stateinenls that are false” (Yerwni Corp. v I55 IVoostcr 

Street, Inc., 33 AD3c167, 70 [ 1“ Dept 20061). A court also may coiisider whether a party’s 

“conduct WRS continued when its lack o f  merit was apparent or should have been apparent, and 

the circumstances under which the conduct took place, including the time available for 

investigating the factual or legal basis o r  the coilduct” (id). However, the First Departnient 

C d  *- &-$&&I_--_-__.._, ’ ~ 

- L L  

good faith arid without an intent to harass or injure” (zd.), 

Here, the Court finds no frivolous conduct on plaintiffs part. Plaintiff‘s argunients for 

attaching liability to defendant were uiipersuasive. However, upon reviewing plaintiffs 

Complaint and supporting papers, the court does not see any evidence of a lack of good faith, or 

any intent to harass or injure defendant. Accordingly, defendant’s motion that the Court levy 

sanctions against plaintiff, pursuant to 22 N Y C m  8130-1.1, is denied. 

Concliision 

Based on the foregoing, it is hercby 

ORDERED that the iiiotion of defendant Guy Papich for an order dismissing the 

Complaint and causes of action of plaintiff Replace Retail, LLC (“plaintiff’), pursuant to CPLR 

$321 l(a)(3) (lack of capacity), is granted without prejudice; and it is further 

ORDERED that the motion of defendant Guy Papich for an order dismissing the 

Complaint and causes of action of plaintiff Replace Retail, LLC (“plaintiff ’), pursuant to CPLR 

$321 l(a)(7) (failure to state a cause ofaction) is granted; and it is further 

27 

. 

[* 29 ]



ORDERED that the motion of defendant Guy Papich for an order dismissing the 

Complaint and causes of action of plaintiff Replace Retail, LLC (“plaintiff’), pursuant to CPLR 

$321 l (a ) ( l )  (documentary evidence) and CPLR 321 l(a)(8) (for lack ofjurisdiction), is denied; 

and it is further 

ORDERED that defendant’s motion seeking sanctions against plaintiff, pursuant to 22 

NYCRR $l>O-I.l(a), is denied; and it is further 

ORDERED defendant serves a copy of this order with notice of entry upon all parties 

- 
----I-- ays 01 ent ry. 

~ 

The Clerk inay enter judgment dismissing the Complaint accordingly. 

That coiislitutes the decision and order of the Court. 

Dated: March 30, 2009 

Hon. Carol R. Edmead, J.S.C. 
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