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(UCI,) 0 626 (h), fi7r ail order dismissing the complaint for lack of standing, and, pursuant to 

K I A  5 627, directing plaintiffs to dcposit security to cover the rcasoiiahlc cxpciises of the 

corporation on whosc bchalf thcy arc suiiig. 

On August 27, 2OOX, this court granted a lemporary rcstraining ordcr eiijoiniiig 

defcndantq from commencing o r  prosecuting any landlordlteiiant proceedings against plaintiffs, 

or froin disposing of any asscts (IC thc Co-op, except as is necessary in thc ordiiiaiy course of  

busi iicss. 

Rnckgro un (1 

On .Iuly 22, 2003, the Building was convcrtcd from city-owncd public liousing to 

privatc Iiousiiig under the New Y ork City 13cpartment of Housing Preservation and 

I)cvelopmeni’s (thc I !PI)) T e i m i  Interim Lease (I’ll,) I’rogram ((‘omplaint, 7 I ) ,  TIL is a self- 

help tcnant ownership program administcrcd by the HPD (id., 7 13). ‘I’his program allows thc 

HPD to scl I certain city-owncd buildings to housing cooperatives formed by a building’s tcnants, 

who then purchasc sharcs 01. the cooperative (k3., 11 13). Under the TIL Program, the Building 

was sold lo a housing cooperative fc)riiied by thc Huilding’s tenants, who purchased sharcs of thc 

corporation. As part of this process, a Board of Directors (thc Board) was established (id., 11 1). 

Tl1, works with organiLed tenant associations in City-owned buildings to develop 

economically sclf-sufficient low-incornc cooperatives callcd I lousing Dcvclopment Fund 

Companies (IIIlFCs) (id., 7 13). Ifa building meets the TIL Program’s rcquirements fbr 

pai-ticipation, the tcnant association k n  cntcrs into an interim lease with the City, through FWD, 

to iiiariagc and mainlain thc building. During tiiis intcrrm lease period, the building is 

rehabilitated. If, aftcr rehabilitation, thc tciiaiits meet all of the prograins’ requirements, thc City 
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will sell the building to the tciiants. I’hc tenants may purchase the building as a cooperative lor 

approximately $250.00 per apartiiieiit (id., 7 14). 

In order to purchase the building, at lcast X 0 ? 4  of the tcnants inust sign a 

“Subscription Agreement,” and agree to pay thc purchasc price for thcir apartments belore the 

buildirig is sold to the tenants (id., 11 15). When X0”A or  the tenants have signed the Subscription 

Agreeriieril and submitted the signatures to Hl’D, I I P I )  notifies all tciinnts (the Notification 

Date). Tenants arc eligiblc to purchase sharcs 15 days after thc Notitication Date, ifthe tenant is 

current in rcnt, or ha? cornmittcd to pay tlic arrcars under a sigiied payment agreement with the 

tcnaiit association. Af‘ler [he huilding is sold to the cooperative, each sharcholdcr is issucd a 

lcasc known us a Proprielary Lease, which supersedes any preexisting leasc (id., 11 16). 

The Building first bccarnc involvcd in tlic ‘1’11 I Program i n  August 190X. In .luly 

2002, ;i complete rehabilitation of the Building was complctcd (id., 7 17). The Building was 

scheduled for sale at thc tirnc of thc complction of tlic renovation. However, due to certain 

problems, Ihe closing was dclayed, and ultimately took place on place on July 30, 2003. In 

considcration for titlc to the Building, the City accepled the amount of $3250.00 paid by the Co- 

op. This amouiit rcpresents shares purchased by residents o l  thirleen apartments (at $250.00 per 

aparlmcnt) (id., ’11 18). 

The Building was incorporated into a I Iousing Jlevelopiiieiit Fund Corporation 

and a New York Domestic Business Corporation on April 16, 2002, and title io the Building was 

transfcrrcd to thc HDFC on July 30, 2003 (id., 11 21), 

On April 5 ,  2002, plaintiff Concepcion a n d  plaintiff Gucrrcro’s wifc each sigiicd 

the Subscription Agrccnienl (SOL‘ id., Ex11 A) distributed by the I IPD, in which they agreed to 
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pnrchase lhe sharcs of the C’o-op allocated to their apartments (id., 7 19). Plaintilh allege that 

they each purcliasrd the c1iar.w to tlicir apartments within the requisite time, and that they are 

holders oL the shares allocated to apartments 1 C and 2A of the C‘o-013. Plaintilfs allege that, cjii 

June 15, 2002, Gucrrero paid $2S0.00 10 Dollie Green, a represcntativc of thc Co-op I’ciiant’s 

Association, lo piirchasc tlic sharcs allocatcd to Apartment 2A (id., 11 22; see Exh B). Plaintills 

liirther allcgc hat ,  on July 22, 2003, Concepcion paid $250.00 to Sheila Sam, a rcprcscntativc of 

tlic C’o-op’s Tenant Association, for the purchasc ot‘the shares allocated to Apartment IC (id., 

7 23; .\PC I’xh C).  

I’laintiffc asscrt that tlicy were both cui~ent on their rent at  the time they purchased 

h c  shar-cs allocated to their apartments (id., 11 24). Plaiiitiffq also asscrt that the (’0-013 and 

defendants Moorc and Sam, in their capacity as managers oi‘the Co-op, failcd to dclivcr to 

plaintiffs thcir certilicates of shares, or a copy of thc Proprictary Lease for their signatures (id., 11 

25). 

Plaintiffs allcgc that, during the conversion of the Building, a minority ol’the 

tenants - tlic individual del‘endants -- unlawfully or illappropriately seized control 01‘ the 

convcl-sion process, and appointcd thcnisclvcs as directors ol‘the Board of Direclors of the Co-op 

(thc 13oard) (id, 7 26). 

According to plaintifk, the Board has brcachcd its fiduciary duties to plaintiffs 

and other shareholdcrs by rcfusing to recognize plaintiffs as sharcholdcrs, and charging plaintiffs 

and other occupants rcnts above the amounts paid by Hoard nicmbcrs (id., 7 27). The Board has 

also threatcncd to evict plaintiffs and other occupants fbr failing lo pay this incrcascd rcnt (id.). 

Finally, pIainti1Ys allege, thc f3oxd 113s prevented plaintiffs from participating in elections and 
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meetings, hiled to maintain the Building in good condition, arid uscd corporate funds for the 

Hoard members’ own personal use (id.). 

Spcciiically, plaintiffs allcgc that the Hoard brcaclied its Iidiiciary duties by 

initiating eviction procccdings against Conccpcion as a tenant on Scptcinber 6, 2007, dcspitc hcr 

status as a sharcholdcr. (id., 7 27 [a]). Plaintiffs allege that thc Hoard also breached its fiduciary 

duty by attempting tu raise Gucrrero’s rent above the amount that the Board Iiienibcrs tlicmselvcs 

pay, and abovc tlw 1ii;iximuni amount allowable undcr thc 1’11, Program (id., 11 27 [b]). 

Plaintiffs seek a judgment declaring that they arc the holders of-shares allocatcd to 

Apartments I C: 311d 2A 01 the Co-op; a money judgment against the Board [or daniagcs for 

hrcach u l  its fiduciary duty; an order cnjoiniiig the dircctors of the Co-op lrom taking any further 

action; an order that the remaining sliarcs of the Co-op bc offcrcd f’or sale to the prcscnt tenants; 

and an order lbr tlic IICW election ol‘thc Hoard in which plaintiffs are eligible lo vote and bc 

elcctcd. 

Dkcirssion 

Preliminary injunctive relief is a drastic remedy, which is not routiriely graiitcd 

(City of‘hicw 1’or.k 17 330 C’ontin~/ztaZ, I,M’, - AD3d ~, 2009 WL I97556 11’‘ Dept 20091; 

Peterson v (-‘orbin, 275 h D 2 d  35 [2d Ikpt),  lv dismissed 95 NY2d 919 [ZOOO]). Entitlement lo a 

prcliminary injunction requires a showing oi‘( 1) the likelihood of succcss on the merits, (2) 

irreparable injury abscnt the granting of preliminary iii.jurictive relief, and (3) a balancing of thc 

equitics in the niovant’s favor ((:PIA 6301; Nohii Next Door, IJL’  v Fine Arts Hou.~., Inc., 4 

NY3d 839 [2Cjij5j; ~ c m a  Ins.. i0. 17 C q ~ a s s o ,  75  NYLd XhO [IYYO]). If any one of these thrcc 

requircments is not satisfied, thc application must bc denied (Faherge MI. 1’ Di l’ino, 109 ‘4D2d 
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235 [ 1'' Dcpt 1 ! ) S 5 ] ) .  

In support of their motion for a preliminary in-juunction, plaintiffs contend that they 

can establish a likeliliood of-success on the merits. Plaintif'l's assert that they are the holdcrs of' 

shares allocated to Aprirtments 1 C' and 2A of the Chop bccausc they signcd the Subscription 

Agreerncnt, paid $250.00 to the Co-op for thc purchasc of the shares, and were both current on 

their rent at thc time of the purchase oi'the shares. Nevertheless, plaintiflj: assert, the Co-op and 

dcfcndants Moore mid Sam, in [heir capacity as  managers OF the Co-op, hiled to deliver to 

IdainlilTs their ccrtificatcs of sharcs, or a Proprietary Lease for their signatures. Plaintiff, fLirthcr 

asscit that they have demonstrated that they have taken all necessary steps to qualify as 

shareholders, but that def'endants have deliberatcly attempted to deprive them of their legal rights 

and privilcgcs as shareholders. 

In opposition to the motion, and in  support of thcir cross niotion to dismiss the 

complaint, defendants argue that plaintiffs' motion must be denied pursuant to BCT, 5 626 (b), 

because plaintifls are riot currently, and ncvcr were, sharcholdcrs of tlic Co-op, as tlicy hold 

neither shares of. stock of the Co-op nor proprictary Icascs. As such, defendants argue, plaintiffs 

lack standing to bring this derivative action, or to move for injunctive relief, and the complaint 

must be disniisscd.. 

HC'I, $ 626 (b), which sets fbrth certain requirernents for bringing a sharcholdcr 

derivative suit on behalf of a corporation, mandates that sharchnldcrs instituting a derivative 

action must dcnioiistrate that they owned stock both when the lawsuit was brought, and at the 

h e  of the transaction lhey are contesting: 

[I]n any such action, it shall be made to appear that plaintiff is such 
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a holder [ol‘ shares ol‘ the corporation] at the time of bringing the 
action and tliat lic was such a holder at  the time of the transaction 
of which he complains . . . 

(DCL 5 626 [b]). l’liis rule, hiown as h e  contemporancous owncrship rule, is “rigorously 

enforced” ( l n d ~ p e n d ~ n l  Inv. l’tntcctive 1,crrpc v Tinze, Inc., SO NY2d 259, 263 [ 1980 1; accord 

Pcs.sin v I’/iris-C’ruft Indus., 18 1 AD2d 66 [ I  ’I I)cpt 19921). Failure to satisiy the 

con t ui 11 Ixraiieo us  owners h i p rcqu i rem cii t rout iiiel y res ill t ti in a d i s i i i  is sa 1 of t h c co nip I ai 11 t for 

lack olstanding and failure to state a cause of action (see c.g. Schorr v Steiiwr, 46 AD3d 435 [ 1“  

I k p t  2007 I [  sharcholder derivative suit properly dismissed on ground of‘plaintin‘s’ lack of Icgal 

capacity demonstrated by thcir failurc to  adduce any evidence that they were shareholdcrs]; Hnlk 

v 125 b!! 9Z’’‘‘L5‘/. (-‘or/> , 24 AD3d 193 I 1st Dept 20051 [cornplaint disniisscd 011 ground that Tinct 

plaintilf was no longer shareholder of residential cooperative corporation, he could not pursue 

derivative clairns on its behalfl; Honmuw Holding C’o. v IIirci Enler. UXA, 29 I AD2d 3 I X 1 I ”  

Dept 20021 [sharcholdei. derivative suit propcrly dismissed as plaintifij: failed to establish their 

status as shareholdcrs undcr the contemporaneous owncrship rule I ) .  

In dcterminiiig whether plaintiffs here have standing, it is well established thal 

“the terms of the controlling docuriicnts ,., determine whether plaintiffs arc holders of .,, s h a m  

[ofstockl” (Krcilik v 239 E 7Y” ’S t .  Owners C’orp., 5 NY3d 54, 59 [ZOOS]; accord IJ Kings, !,I,(’ 

v Wuods/ock 0wner.s C’orp., 46 AD3d 32 1 [ I ’I 13cpt 20071). Thus, plaintiffs’ sharcholdcr status 

“must bc decided by applying the usual rules or  contract intcrprctatioii to those documents” 

(Krrrfik v 239 E. 97‘” St. Ch~ners I-‘orp., 5 NY 3d at 59). Here, the parties agrcc that the 

controlling documcnt is the Subscription Agreement. 

With respecl to Gucrrcro, defendants have prcscnted conclusive evidence that he 
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was iicvcr a shareholder of the Co-op, arid thus has no standing to suc. As plaintiffs admit, 

Cherrero did no1 sign thc S~ihscriplion Agreement. Rather, the Subscription Agrccmcnt was 

signed by Ciucrrcro’s wife, ‘I’hcresa Guerrero. In her October 27, 2008 allidavit, Theresa 

Guerrcro avers that, although slic initially gavc Grccn a nioncy ordcr in the amount of $ZSO.OO on 

June 15, 2002, liir the purchasc ol’the sliarcs to Apartment 2A, shc ultimatcly rcalizcd that shc 

did not want to purchasc tlic sharcs bccause she was unemployed, and because her disabled son 

was tho only 1x1-son in thc apartmcnt that had a sourcc of income, as he received Social Security 

Insurance ( 1  O/27/O!J Theresa Gucircro Aff., 1111 3-4). Ms. Gucrrcro furlher states that, in June 

2003, she told Grecn, Smi  arid Moorc that slic would not bc able to purchase the apartnienl (id., 

7 h), and that, on Junc 16, 2003, Green returned [lie money order in thc amount of $ZSO.OO to her 

( 10/2/0X ‘l’hcl-csa Ciucrrcro Aff., 11 3; 10/27/08 ’fheresa Guerrero All.,, 77 3, 7; 10/2/08 (h-ccn Aff., 

11 4 and Exh I.: [copy of rcccipt for $250 marked “void retuni 7/16/03”]). Ms. Gucrrcro statcs that 

"[ais such, the Plaintiff Quirico Guerrcro did not purcliase shares in the Co-op and is not a 

sharclioldcr in the Co-op” (1 0/2/08 ‘I’hcrcsa Gucrrcro Aff., 11 4). 

Defendants also prcscnt cvidcncc that Gucrrcro holds a one-year lease for his 

apartment, beginning September 1, 2008 and eliding on September 1, 2009, thus dcnionstrating 

his status as ;-1 renler, rather than a shareholder (see ,411. ofJames A. English, Ilsq., Exh I);  .set 

ulso 10/27/08 Theresa Guerrero All. ,  7 7 [“Ll]rom that point on, m y  husband and I havc lived in 

Apt. 2A as month-to-month rcntcrs until September 2008 when we received our one-year 

lease”]). 

I t  I S  thus clear that plairitiil Ciuerrero was never a shareholder ol’the Co-op, and 

thus, docs not havc standing to suc on its bclialf, or to scek a prcliiiiinary injunction. 
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and defendants' cross molion to dismiss the complaint is granted. 

I Iowcvcr, the parties present complctcly conflicting evidence as to whether 

C'oiiccpcioii is a shareliolder or  tlic Co-op, arid thus, wliethcr qhc has standing to suc on bchalf of 

the Co-op. C'onscqucutly, with rcspcct to plaintiff Conccpcion, plaintiffs' rcqucst for 3 

preliminary injunction is hctually contested, and must be rereired to a Special Referee to hear 

and rcport with rccoiiimcndatioiis. 

Defendants argue that C'onccpcion never became a sharcholdcr of thc C'o-op, 

because sliu was in rent arrears at tlic tiinc she teridcred payiiiciit for thc shares of hcr apartment. 

With respect to rent arrears, thc Subscription Agreement provides that: 

I f  I liavc any rent nrrcars as of thc Payment Iluc Ilatc, I will not 
have the right to purchase shares o1 the Co-op Corporation at the 
Purchase Price . , . 

(Subscription Agreement, 11 4). 

'I'he issuc of whcthcr plaintiff was in arrcars on her rent at the time of the 

purchase, and wlicthcr plaintii'i'was thus cligiblc to purchasc sliarcs in thc Co-op, is sharply 

coiitcstcd by the parties. In support oi'their position [hat Concepcion was merely a renter, 

defendants prcscrit tlic affidavit of Moore, president ol'the Co-op, in which Moore states that, in 

July of 2003, Concepcioii could not purchase either her apartment or shares in the Co-op because 

shc was in arrears lor back rent (1  0/2/08 Moorc Aff., 1\11 10-1  1). Moorc allcgcs that thc Hoard 

Iias repeatedly sent Conccpciori notifications about her rent anqears (id., 7 19; .see English Aff', 

Rxh C [2/l 1/07 letter to Cnnccpcinn frnni the Board stating thal "you have ... made no attempt to 

pay your owed rent siiice Scptciiibcr 1 ,  2002 to February 1, 2007, totaling to thc aniount of 
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for back rcnt, and not for tlic purchase of sharcs (id., 11 29). 

I ,ikcwisc, Sam, Ihc Secretary of tlic Co-op, asserts that, although C'oncepcion 

alleges that she paid Sam $250.00 for thc pur.chasc of shnr-cs, slic was not in good standing in 

I 

July 22, 2003, and was in rental amears (10/2/08 Saiii Aff-:, 7 3). As such, Sam assctts, any 

monies reccivcd wcr-c applicd to tlic rental arrears (id, 11 4). 

With rcspect to thc receipt for tlic $250.00 money order, a copy of which is 

altnched ;is Exhibit C' to the cor-riplaiiit, Sam allcgcs that slic was instructcd to give Concepcion a 

receipt by Williams, the treasurer, contingent upon Conccpcion catching up on her rent (1 0/27/08 

Saiii Aft',, 11 1 S). Williams itistriictcd Sam not to dcposit the money order until Concepcion was 

up-to-date 011 her rent (id.? 7 IS). Howcvcr, Sam asserts, Conccpcion continued lo dehult on her 

rent payrnents and, therelore, the receipt was never honored by thc Hoard (id., 1111 16-17). 

According tu Sam, Williams relumed Coiicepcioii's money order to hcr, in front of Sam, during 

the month ol'Scptcrnbcr 2003 (id., 7 17). 

Moore also alleges that the Board has recently takcti Conccpcion to Housing 

Court lbr nonpayment ol'past due rent arrears (10/2/0& Moore Aff,, 'I[ 12). Iluring that 

proceeding, Concepcion did not present any documents showing that she was a sharcholdcr of 

the Co-op, or that she was current on her rent ( 1  0/27/08 Sam Aff., 11 9). 

In ii Stipulation of Settlement dated March 18, 2008 (see English Aff., Exh A]), 

Concepcion agrccd to pay past due rcnt, and also agrccd to a onc-year lease (see id; proposed 

leacc cniiimciiciiig 2/1/08 [Exh BJ). According to Moore, Conccpcion is currently a nionth-to- 

month renter, and has yet to sign the court stipulated one-year lease to occupy her apartrncnt 

10 

[* 11 ]



[* 12 ]



Marlowe, Esq., Exh A). 

Plaintift’also refirs to a provision in  [lie Stipulation ol‘Seltlement stating that “this 

settleinelit is without prejudice to rcspondent’s claini that slic should bc a shareholder in thc 

HDFC Co-op’’ (Stipulation of Scttlcnicnt, 11 h), which, she asscrts, supports her claini that she is a 

sharchcolder, as opposed to ~1 renter. 

However, on reply, delindants present additional evidence which disputes 

Concepcio~i’s assertions slic was currcnt on hcr rcnt i n  July of 2003. Sam asscrts that the checks 

totaling $2476.00 did not covcr Conccpcion’s rciital arrcars through July 2003, but rathcr, only 

covered the social securily insurance portion ofthe rent up l o  February 2003 (1 1/17/08 Saiii 

Afhiavit, 11 4). Sam ftirthcr asscrts that Cconccpcion did not pay the portion of the rent that was 

rcmaining (id, 11 S ) ,  and that neither she, nor any ol‘the defendants, cvcr rcinforccd C‘onccpcion’s 

bclicfthat slic was in good standing with her rent (id., 7 6). In addition, Sam contends that the 

rcnt statement submitted by Concepcioii does not prove that she was up to datc on her rcnt. 

liathcr, Concepcion was receiving partial rent payments Irom public assistance in  2003, and that, 

out of thc monthly rent oi‘$SS4.00, h e  Board received only $107.50 li-om public assistance, and 

Concepcion was to pay the remaining balance of $446.50, but never did so (lO/ZX/O& Sam Aff., 

7 4). Finally, Sam asserts that Conccpcion’s claims that she was approved for Section 8 are 

untrue (id., 11 14). 

“While tlic cxistcncc of issucs offact alonc will not justify denial of a motion for 

a preliminary injunction, thc motion should not be granted where there are issues that ‘subvcrt 

the plamtill’s likelihood 01 success on the merits ... to such a degrec that it cannot be said that the 

plaintill‘established a clear riglit to rclicf” (Adulfer qf,4dviiricc~i/ Digitd .Scc Soluiions, hnc t’ 
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