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SUPREME COURT OF TITLEE STATE OF NEW YORK
COUNTY OF NCW YORK: PART [1

AWILDA CONCEPCION and QUIRICO GUERRERO,
Plamu(ls,
Sagnst- dex No. 602492/08

FUND CORPORATION, BARBARA MOORE, SITEILA
SAM, DOLLIE GREEN and JASON SWANSTON,

469 WEST 166" STREFT HOUSING DEVELOPMENT F,L

Defendants. %ﬁ”)‘}/ 7.2/_709
MADDEN, J.- ‘ Nﬂ%f

This is a derivative action brought for the benefit of nominal defendant 469 West
106 Street Housig Development Fund Corporation (the Co-op) agunst the members of the Co-
op’s Bourd of Dircclors, sceking to recover on behalf of the Co-op for alleged breaches of
fiduciary duty and nusappropriation.

Plamtifls Awilda Concepeion and Quirico Guerrero, residents of the building
located at 469 West 166" Streel, New York, New York (the Building) now move, by order to
show causc, lor 4 preliminary injunction staying all eviction proceedings currently pending
against plaint (s and all present tenants, and enjoining defendants Barbara Moore, Sheila Sam,
Dollie Green and Jason Swanston, members ol the Board of Directors', from taking any (urther
action with respect 1o the management or operation of the Co-op. Plaintiffs also seek, m the
alternative, an order appointing a trustee to manage and admmuster the Co-op, pending a new
clection of directors,

Defendants cross-move, pursuant to CPLR 3211 and Business Corporation Law

Delendants allcee that Jason Swanston is not a member of the Board of Directors,
but rather, 15 the managing agent of the Co-op.
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(BCL) § 626 (b), for an order dismissing the complaint for lack of standing, and, pursuant to
BCL § 627, directing plaintiffs to deposit security to cover the reasonable expenses of the

corporation on whose behalf they arc suing,

On August 27, 2008, this court granted a temporary restraining order enjoining
defendants from commencing or prosecuting any landlord/tenant proceedings against plaintiffs,

or from disposing of any asscts of the Co-op, except as is necessary in the ordinary course of

business.
Background
On July 22, 2003, the Building was converted from city-owned public housing to
private housing under the New York City Department of Housing Preservation and

Development’s (the 1HPD) Tenant Interim Lease (T11.) Program (Complaint, § 1), TIL is a sel{-
help tenant ownership program administered by the HPD (id., § 13). This program allows the
HPD to scll certain city-owned buildings to housing cooperatives formed by a building’s tcnants,

13). Under the TIL Program, the Building

who then purchasc shares of the cooperative (id., §
was sold Lo a housing cooperative formed by the Building’s tenants, who purchased shares of the
corporation. As part of this process, a Board of Dircctors (the Board) was established (id., 4 1).

TIL. works with organized tenant associations in City-owned buildings to develop
economically sclf-sufficient low-income cooperatives called Housing Development Fund
Companies (I1DFCs) (id., § 13). If a building meets the TIL Program’s requirements for
participation, the tenant association then cnters into an interim lease with the City, through HPD,
to manage and maintain the building. During this intcrim iease period, the building is

rehabilitated. If, after rehabilitation, the tenants meet all of the programs’ requirements, the City
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will sell the butlding to the tenants. The tenants may purchase the building as a cooperative lor
approximately $250.00 per apartment (id., 9 14).
In order to purchase the building, at lcast 80% of the tenants must sign a

“Subscription Agreement,” and agree (o pay the purchasc price for their apartments belore the

15). When 80% of the tenants have signed the Subscription

building is sold to the tenants (id., 4

Agreemenl and submitted the signatures to HP’D, HPD notifics all tenants (the Notification
Date). Tenants are eligible to purchase shares 15 days after the Notification Date, if the tenant is
current in rent, or has committed to pay the arrcars under a signed payment agreement with the
tenant association. After the building 1s sold o the cooperative, each sharcholder is issued a
lcasc known as a Proprietary Lease, which supersedes any pre-existing lease (id., § 16).

The Building first became involved in the TIL Program in August 1998. In July
2002, a complete rehabilitation of the Building was complcted (id., 9 17). The Building was
scheduled for sale at the time of the completion of the renovation. However, due to certain
problems, the closing was delayed, and ultimately took place on place on July 30, 2003. In
consideration for title to the Building, the City accepted the amount of $3250.00 paid by the Co-
op. This amount rcpresents shares purchased by residents of thirteen apartments (at $250.00 per
apartment) (id., ¥ 18).

The Building was incorporated into a [{ousing Development Fund Corporation
and a New York Domestic Business Corporation on April 16, 2002, and title to the Building was
transferred to the HDFC on July 30, 2003 (id., § 21).

On April 5, 2002, plaintiff Concepcion and plaintiff Guerrero’s wife each signed

the Subscription Agreement (sce id., Exh A) distributed by the 1IPD, in which they agreed to
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purchase the shares of the Co-op allocated to their apartments (id., 9 19). Plaintiffs allege that
they each purchased the shares to their apartments within the requisite time, and that they are
holders ol the shares allocated to apartments 1C and 2A of the Co-op. Plaintilfs allege that, on
June 15, 2002, Guerrero paid $250.00 to Dollie Green, a representative of the Co-op Tenant’s
Association, to purchase the shares allocated to Apartment 2A (id., § 22; see Exh B). Plaintifls
further allege that, on July 22, 2003, Concepcion paid $250.00 to Sheila Sam, a representative of
the Co-op’s Tenant Association, for the purchase of the shares allocated to Apartment 1C (id.,
923; see xh C).

Plaintiffs asscrt that they were both current on their rent at the time they purchased
the shares allocated (o their apartments (id., Y 24). Plaintiffs also assert that the Co-op and
defendants Moore and Sam, in their capacity as managers of the Co-op, failed to deliver to
plaintiffs their certilicates of shares, or a copy of the Proprictary Lease for their signatures (id., 4
25).

Plaintiffs allege that, during the conversion of the Building, a minority of the
tenants — the individual defendants - unlawfully or inappropriately seized control of the
conversion process, and appointed themsclves as directors of the Board of Directors of the Co-op
(thc Board) (id.,  26).

According to plaintifls, the Board has breached its fiduciary duties to plaintiffs
and other shareholders by refusing to recognize plaintiffs as sharcholders, and charging plaintiffs
and other occupants rents above the amounts paid by Board members (id., § 27). The Board has
also threatened to evict plaintitts and other occupants for failing to pay this increased rent (id.).

Finally, plaintifls allege, the Board has prevented plaintiffs from participating in elections and




[ 6]

mectings, [ailed to maintain the Building in good condition, and used corporate funds for the
Board members’ own personal use (id.).

Specifically, plaintiffs allcge that the Board breached its fiduciary duties by
inttiating eviction proccedings against Concepceion as a tenant on Scptember 6, 2007, despite her
status as a sharcholder (id., 9 27 [a]). Plaintiffs allege that the Board also breached its fiduciary
duty by attempting to raise Guerrero’s rent above the amount that the Board members themselves
pay, and above the maximum amount allowable under the T'll. Program (id., § 27 [b]).

Plaintifts seek a judgment declaring that they are the holders of shares allocated to
Apartments 1C and 2A of the Co-op; a money judgment against the Board for damages for
breach ol its fiduciary duty; an order enjoining the directors of the Co-op [rom taking any further
action; an order that the remaining shares of the Co-op be offered for sale to the present tenants;
and an order for thc ncw election of the Board in which plaintiffs are eligible to vote and be
elected.

Discussion

Preliminary injunctive relief is a drastic remedy, which is not routinely granted
(City of New York v 330 Continental, LLC,  AD3d  , 2009 WL 197556 [1* Dept 20097,
Peterson v Corbin, 275 AD2d 35 [2d Dept), Iv dismissed 95 NY2d 919 [2000]). Entitlement to a
preliminary injunction requires a showing of (1) the likelihood of success on the merits, (2)
irreparable injury absent the granting of preliminary injunctive relief, and (3) a balancing of the
equitics in the movant’s favor (CPLR 6301; Nobu Next Door, LLC v Fine Arts Hous., Inc., 4
NY3d 839 [2003]; detna Ins. Co. v Capasso, 75 NY2d 860 [1990]). If any one of these three

requircments is not satisfied, the application must be denied (Faberge Inil. v Di Pino, 109 AD2d
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235 [1" Dept 19857).

In support of their motion for a preliminary injunction, plaintiffs contend that they
can cstablish a likelihood of success on the merits. Plaintifls assert that they are the holders of
shares allocated to Apartments 1C and 2A of the Co-op because they signed the Subscription
Agreement, paid $250.00 to the Co-op for the purchase of the shares, and were both current on
their rent at the time of the purchase of the shares. Nevertheless, plaintiffs assert, the Co-op and
defendants Moore and Sam, in their capacity as managers of the Co-op, failed to deliver to
plamntills their certificates of sharcs, or a Proprietary Leasc for their signatures. Plaintiffs further
asscrt that they have demonstrated that they have taken all necessary steps to qualify as
sharcholders, but that defendants have deliberately attempted to deprive them of their legal rights
and privileges as shareholders.

In opposition to the motion, and in support of their cross motion to dismiss the
complaint, defendants arguc that plaintiffs” motion must be denied pursuant to BCL § 626 (b),
because plaintifls are not currently, and never were, sharcholders of the Co-op, as they hold
ncither shares of stock of the Co-op nor proprictary lcascs. As such, defendants argue, plaintiffs
lack standing to bring this derivative action, or to move for injunctive relief, and the complaint
must be dismissed.,

BCIL. § 626 (b), which sets forth certain requirements for bringing a sharcholder
derivative suit on behalf of a corporation, mandates that sharcholders instituting a derivative
action must demonstrate that they owned stock both when the lawsuit was brought, and at the
time of the transaction they are contesting;

[I]n any such action, it shall be made to appear that plaintiff is such




a holder [of shares ol the corporation] at the time of bringing the

action and that he was such a holder at the time of the transaction

of which he complains ...
(BCL § 626 [b]). This rule, known as the contemporancous ownership rule, is “rigorously
enforced” (Independent Inv. Protective League v Time, Inc., SO0 NY2d 259, 263 [1980]; accord
Pessin v Chris-Crafl Indus., 181 AD2d 66 [17" Dept 1992]). TFailure to satisty the
contemporaneous ownership requirement routinely results in a dismissal of the complaint for
lack of standing and failure to state a cause of action (see e.g. Schorr v Steiner, 46 AD3d 435 [1*
Dept 2007]|[sharcholder derivative suit properly dismissed on ground of plaintiffs’ lack of lepal
capacity demonstrated by their failure to adduce any evidence that they were sharcholders]; Balk
v 125 W, 92 St. Corp., 24 AD3d 193 | 1st Dept 2005] [complaint dismissed on ground that since
plaintiff was no longer shareholder of residential cooperative corporation, he could not pursue
derivative claims on its behalf]; Honzawa Holding Co. v ITiro Enter. USA, 291 AD2d 318 [1%
Dept 2002] [sharcholder derivative suit properly dismissed as plaintiffs [ailed to establish their
status as shareholders under the contemporaneous ownership rulel).

In determining whether plaintiffs here have standing, it is well established that
“the terms of the controlling documents ... determine whether plaintiffs arc holders of ... shares
[of stock|” (Kralikv 239 £. 79" St. Owners Corp., 5 NY3d 54, 59 [2005); accord 1.J Kings, L.LC
v Woodstock Owners Corp., 46 AD3d 321 [1* Dept 2007]). Thus, plaintiffs’ sharcholder status
“must be decided by applying the usual rules of contract interpretation to those documents™
(Kralik v 239 E. 97" St. Owners Corp., 5 NY 3d at 59). Here, the parties agrec that the
controlling document is the Subscription Agreement.

With respect to Guerrero, defendants have presented conclusive evidence that he
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was ncver a shareholder of the Co-op, and thus has no standing to sue. As plaintiffs admit,
Guerrero did not sign the Subscription Agreement. Rather, the Subscription Agreement was
signed by Guerrero™s wife, Theresa Guerrero. In her October 27, 2008 aflidavit, Theresa
Guerrero avers that, although she initially gave Green a money order in the amount of $250.00 on
June 15, 2002, for the purchasc of the shares to Apartment 2A, she ultimatcly rcalized that she
did not want to purchase the shares because she was unemployed, and because her disabled son
was the only person in the apartment that had a source ot income, as he received Social Security
Insurance (10/27/09 Theresa Guerrcro AfY., 9 3-4). Ms. Guerrero further states that, in June
2003, she told Green, Sam and Moorc that she would not be able to purchase the apartment (id.,
9 6), and that, on June 16, 2003, Green returned the money order in the amount of $250.00 o her
(10/2/08 Theresa Guerrero AfY., ¥ 3; 10/27/08 Theresa Guerrero AL, §9 3, 7; 10/2/08 Green AfT,
9 4 and Exh E [copy of receipt for $250 marked “void retum 7/16/03"]). Ms. Guerrero states that
“[a]s such, the Plaintiff Quitico Guerrero did not purchase shares in the Co-op and is not a
sharcholder in the Co-op” (10/2/08 Theresa Guerrero Aff., 9 4).

Defendants also present cvidence that Guerrero holds a one-year lease for his
apartment, beginning September 1, 2008 and ending on September 1, 2009, thus demonstrating
his status as a renter, rather than a shareholder (see ALl of James A. LEnglish, Esq., Exh D; see
also 10/27/08 Theresa Guerrero AfL, § 7 [“[{]Jrom that point on, my husband and I have lived in
Apt. 2A as month-to-month renters until September 2008 when we received our one-year
lease™]).

It 1s thus clear that plaintiil Guerrero was never a shareholder of the Co-op, and

thus, docs not have standing to suc on its behalf, or to scek a preliminary injunction.




Accordingly, with respect to plaintift Guerrero, the motion for a preliminary injunction is denied,
and defendants’ cross motion (o dismiss the complaint is granted.

However, the parties present completely conflicting evidence as to whether
Concepeion 1s a shareholder of the Co-op, and thus, whether she has standing to suc on behalf of
the Co-op. Conscquently, with respect to plaintiff Concepceion, plaintiffs’ request for a
preliminary injunction is [actually contested, and must be referred to a Special Referee to hear
and report with reccommendations.

Detendants argue that Concepeion never became a sharcholder of the Co-op,
because she was in rent arrears at the time she tendered payment for the shares of her apartment.
With respect to rent arrears, the Subscription Agreement provides that:

If I have any rent arrcars as of the Payment Duc Date, T will not

have the right to purchase shares of the Co-op Corporation at the

Purchase Price . . .

(Subscription Agreement, § 4).

The issuc of whether plaintiff was in arrcars on her rent at the time of the
purchase, and whether plaintiff was thus cligible to purchasc sharcs in the Co-op, is sharply
contested by the parties. In support of their position that Concepcion was merely a renter,
defendants present the aftidavit of Moore, president of the Co-op, in which Moore states that, in
July of 2003, Concepcion could not purchase either her apartment or shares in the Co-op because
she was in arrears [or back rent (10/2/08 Moore Aff., 49 10-11). Moore alleges that the Board
has repeatedly sent Concepcion notifications about her rent arrears (id., 9 19; see English AfT,
FExh C [2/11/07 letter to Concepcion from the Board stating that “you have ... made no attempt to

pay your owed rent since September 1, 2002 to February 1, 2007, totaling to the amount of
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$22,714"]), and, as such, any payments by Concepcion which were accepted by Sam were solcly
for back rent, and not for the purchase of shares (id., 4 29).

[1ikewise, Sam, the Sccretary of the Co-op, asserts that, although Concepcion
alleges that she paid Sam $250.00 for the purchasc of sharcs, she was not in good standing in
July 22,2003, and was in rental arrears (10/2/08 Sam Aff., § 3). As such, Sam asscrts, any
monies received were applicd to the rental arrcars (id., 4 4).

With respect to the receipt for the $250.00 money order, a copy of which 1s
attached as Exhibit C (o the complaint, Sam allcges that she was instructed to give Concepclon a
receipt by Williams, the treasurer, contingent upon Concepeion catching up on her rent (10/27/08
Sam Aff, ¥ 15). Williams instructed Sam not to deposit the money order until Concepcion was
up-to-date on her rent (id.,  18). However, Sam asscrts, Concepeion continued to delault on her
rent payments and, therefore, the receipt was never honored by the Board (id., Y4 16-17).
According to Sam, Williams returned Concepcion’s money order to her, in front of Sam, during
the month of September 2003 (id., § 17).

Moore also alleges that the Board has recently taken Concepeion to Housing
Court for nonpayment ol past due rent arrears (10/2/08 Moore Aft., § 12). During that
proceeding, Concepcion did not present any documents showing that she was a sharcholder of
the Co-op, or that shc was current on her rent (10/27/08 Sam Aff., § 9).

In a Stipulation of Settlement dated March 18, 2008 (see English Aff., [xh A]),
Concepcion agreed to pay past due rent, and also agreed to a one-year lease (see id, proposed
leasc commencing 2/1/08 |Exh B]). According to Moore, Concepcion is currently a month-to-

month renter, and has yet to sign the court stipulated one-year lease to occupy her apartment

10
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(1072708 NMoore AT, 49 13, 21).

Howcever, Concepelon presents evidence which contests her status as a renter, and
riaises 1ssues of fact as o whether she was in rent arrcars at the time she tendered payment [or her
shares, and thus, whether she was eligible to purchase shares m the Co-op. In her affidavit dated
October 22,2008, Concepeion alleges that, prior to paying $250.00 to purchasc the shares ol her
apartment. she tendered cheeks totaling $2476.00 to the tenant’s association, which represented
the balance of her rental arrears (Conceperon AT, § 4; Exh A [copics of checks dated 2/14/031).
She further atleges that she was viven a receipt for this paymient by Williams (i, 4 5; Exh B
[receript dated 272404 1 the amount of $2476.00 for rent “from July 2002 to Fcb 2003"]).
Concepeion spectfically states that, “[a]t the time I tendered payment of $250 for the purchase ol
my apartment,” “ 1] believed that Twas in good standing to purchase (he shares,” and that this
beliel “was reinforced by defendants, who accepted by my payment” (id., 49 6-7). She further
states that her payment was not returned to her at any time, and that she was never told that she
was not in good standing to purchase the shares for her apartinent until the commencement ol
this action (i, 4 8).

She also asserts that she was approved for a Scction 8 subsidy based on her status
as a sharcholder, as opposcd o« renter, of the Co-op, but that defendants refusced to process her
application for a Section § subsidy, which was given to her as part of her rights as a shareholder
i an HDEFC co-op (id., 49 9-10, Exh ).

Furthermore, Concepeion presents a copy of a rent statement submitted to the
New York Commission on Fluman Rights, which, she asserts, refiects that she was current on her

rent at the time she tenderced payment for her shares on July 22, 2003 (see 10/8/08 All. o Adam

Il
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Marlowe, Fsq., Exh A).

Plaintiff also refers to a provision in the Stipulation ol Seltlement stating that “this
settlement 1s without prejudice to respondent’s claim that she should be a sharcholder in the
HDFC Co-op” (Stipulation of Scttlement, 4| 6), which, shec asscrts, supports her claim that she is a
sharcholder, as opposed to a renter.

However, on reply, delendants present additional evidence which disputes
Concepcion’s assertions she was current on her rent in July of 2003. Sam asserts that the checks
totaling $2476.00 did not cover Concepeion’s rental arrcars through July 2003, but rather, only
covered the social securily insurance portion of the rent up to February 2003 (11/17/08 Sam
Aflidavit, § 4). Sam further asserts that Concepcion did not pay the portion of the rent that was
remaining (id., § 5), and that neither she, nor any of the defendants, cver reinforced Concepceion’s
belicf that she was in good standing with her rent (id., 9 6). In addition, Sam contends that the
rent statement submitted by Concepcion does not prove that she was up to datc on her rent.
Rather, Concepcion was receiving partial rent payments {rom public assistance in 2003, and that,
out of the monthly rent of $554.00, the Board received only $107.50 [rom public assistance, and
Concepcion was to pay the remaining balance of $446.50, but never did so (10/28/08 Sam Aff.,
94). Finally, Sam asserts that Concepcion’s claims that she was approved for Section 8 are
untrue (id., 9 14).

“Whilc the cxistence of issues of fact alone will not justify denial of a motion for
a preliminary injunction, the motion should not be granted where there are issues that ‘subvert
the plaintifi’s likelihood ol success on the merits ... to such a degrec that i1t cannot be said that the

plaintifl established a clear right to rclicf™™ (Matrer of Advanced Digital Sec. Solutions, Inc. v
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Sermsune Techvin Co., 33 AD3d 612, 613 [2d Dept 20081, quoting Milbrandt & Co. v Griffin, |
AD3D 327,328 [2d Dept 2003 ; see also County of Westehester v United Water New Rochelle,
32 AD3A 979,980 [2d Dept 2006] [“When central facts are i dispute, it is more difficult to
ascertain wlhiether the movant has shown a likelihood of success on the merits”™); Lklund v Pinkey,
909 [3d Dept 20006] [internal citation omiltted] [ While mere issues of fact will not

31T AD3J 90N

preclude a preliminary injunction, sharp factual issues obscuring the likelihood of success will
har the remuedy™]).

Where a defendant has submitted cvidence raising an issue of fact as to any of the
clements required for issuance ol a preliminary injunction, “the court shall make a determination
by hearing o othenwvise whether cach of the clements required forissuance oCa preliminary
ijunction exists™ (CPLR 0312 [¢: see Metered Appliances v St Marks Hous. Adssocs., 6 Misc 34
LO29(A), 20035 NY Slip Op 50224(U), * 4 |Sup Ct, Kings County 2005] ["Pursuant to CPLR
6312 (), the court should not deny plainti(Cs request for injunctive reliel based on the issucs of
[act raised ... but rather should determine the issucs of fact by a hearing™]).

Here, the record raises issucs ol fact as to whether Concepelon was in rent arrcars
al (he time she attenipted to purchase the shares Lo her apartment. Specifically, (he conflicting
cvidence in the submissions preclude a determination based on the papers as to whether
Concepeion was in rent arrears in July 2003 when she tendered payment for shares (o her
apartment, and thus, whether she was eligible, under the terms of the Subscription Agreement, (o
become a shercholder of the Co-op with standing (o seek a preliminary injunction on behalf of
the Co-op. Accordingly, given these sharply disputed issues of fact, Concepeion is not entitled,

at this stage of the action, (o a preliminary injunction (see Gagnon Bus Co. v Vallo Transp., Lud..
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13 AD3d 334 2d Dbpl 2004] [plaintiff fatled to prove a likelihood of success on the menits as
(here were Fietual 1ssues as to whether it had standing to enforce noncompetition clause at issucl;
sec also Pearlgreen Corp. v Yau Chi Cha, 8 AD3d 460 [2d Dept 2004]). Rather, these disputed
tssucs of et require a hearing as to whether Concepeion is entitled to be a sharcholder of the
Co-op, and whether she has standing to maintain this action (sce Sapphire Estate Lid. v St Shan
Lee Realty, 293 AD2A 339 [1M Dept 2002); A0, Bedell Wholesale Co. v Philip Morris Ine., 272
AD2d 834 (4" Dept 2000]). Therelore, the issue ol whether Concepeion owed rent to the Co-op
at the time al'the alleged purchase ol the shares i July of 2003, and thus, whether was ehaible to
purchase shares to the Co-op at that time, 18 referred (0 a Special Referee (o hear and report with
recommendiiions. Concepelon’s apphcation for a preliminary injunction, defendants’ cross
motion to dismiss with respect to Concepeion, and defendants” cross motion for an order,
pursuant (o BCL § 6277, directing plaintiffs to deposit security in connection with their
application for preliminary injunction, will be held m abeyance, pending the outcome of the
report ol the Special Relerce.

The court has considered the remaining arguments, and finds them to be without
merit,

Accordingly, it is hereby

“Under BCL § 627, a plainti(f in a derivative action is required to deposit sceurity for
reasonable expenscs unless, mver alia, the plainti[Tholds shares representing [ive percent or more
ol any class ol shares or the shares have a fan value of greaicr thain 550,000, Concepcion asserts
that she is not required to deposit security for costs under this provision basced on her belicl that
she owns more than five pereent of the shares of the Co-op which is comprised of thirteen

apartments.
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ORDERETD that defendant’s eross-motion to dismiss the complaint as to plamtifl’
Quirtco Guerrero 1s granted and as to plaintft Quirico Guerrero, the complaint 1s disnussed with
costs and disbursements to defendants as taxed by the Clerk ol the Court; and it 18 Turther

ORDIERED that the issuc ol whether plaintifT Awilda Concepcion was in rentzl
arrcars on July 22,2003, when she attempted to purchase shares in the Co-op, and thus, whether
she is a sharcholder o the Co-op who has standing 1o bring tns action is referred Lo a Special
Referee to hear and report with recommendations, except that, in the event of and upon the filing
ol a stipulation ol the parties, as permitted by CPLR 4317, the Special Releree, or another person
desienated by the parties 1o serve as referee, shall determine the aloresaid issues; and it is {urther

ORDERED that plamtfl Awilda Concepeion’s apphcation lor a prelimmary
imjunction, defendants’ cross motion to dismiss the complaint as to plainu(f Awilda Concepcion,
and defendants” cross motion for an order, pursuant to Business Corporation Law § 627,
directing plamtiflT Awilda Concepeion to deposit seeurity in connection with her application lor
preliminary injunction, may be renewed mn connection with a motion pursuant to CPLR 4403
upon receipt of the report and recommendations ol the Special Referee or upon receipt ol the
determination of the Special Relerce or the designated referee; and it is further

ORDERED that the temporary restraining order issued by this court on August 27,
2008 is contimued, pending receipt of the report and recommendations of the Special Referec
and a motion pursuant to CPLR 4403 or reccipt of the determination of the Special Referce or the
desienated referee; and ot is further

ORDERED that counsel for the party seeking the reference or, absent such party,
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counsel for the plamull shall, within 30 days (rom the date of this order, serve a copy ol tus
order with notice ol entry. together with a completed Information Sheet” upon (he Special
Referee Clerk in the Motion Support Office in Rm. 119 at 60 Centre Strect, who 1s direcled o
place this matter on the calendar of the Spectal Referee’s Part (part SOR) for the earliest

convenient date,
Dated: N’ImclVL%U()()

ENTER:

‘Copies arc available in Rm. 119 at 60 Centre Street, and on the Cour’s website.
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