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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK C O U N T Y ,  I.A.S. PART 11 

HARPERCOLLINS PUBLISHER, L.L.C., 

Plaintiffs, 

- against - 

PETER AHNELL, 
Defendant. 

MADDEN, JOAN A . ,  J. : 

In this action, plaintiff 

Index No.: 600507/08 

DECISION/ORDER 

HarperCollins Publisher, 
r>,i~. ., 

(HarperCol l ins )  alleges that defendant Peter Arnell breached;a@ ,): ’ ’ 

book p u b l i s h i n g  c o n t r a c t  (Contract) by f a i l i n g  to submit a 

complete  manuscr ipt  by t h e  deadline set in the Contract, arid it 

scelcs t he  return of $100,000 paid to defendant  a s  an advance on 

royalties froin the book, plus i n t e re s t  and a t t o r n e y s ’  fees. 

Defendant has asserted a counterclaim for breach of contract, 

alleging tha t  plaintiff failed to provide editorial support and 

refused t.o p u b l i s h  the  book, and seeks t o  r ecove r  lost royalties. 

P l a i n t i f f  now moves f o r  summary judgtnent €or the amount sought in 

the complaint, and to dismiss t h e  counterclaim. 

13 a c kq round 

.d. 
‘F . 

T h e  essential facts here a r e  largely undisputed. 

HarperCollins is a publishing company loca ted  in New Y o r k ,  which 

p u b l i s h e s  arid markets a w i d e  variety of books,  b o t h  fiction and 

n o n f i c t i o n .  Peter Arne11 ( A x - n e l l ) ,  the rounder and CEO of the  

A r n e l l  Group, is a successful and i nnova t ive  marketer, product  

designer- and brand-builder, well known for his “PowerBranding” 

[* 2 ]



approach to creating brands for corporations. In April 2005, 

Arne11 entered i n t o  a contract with HarperCollins to write a 

nonfiction book about personal "branding, " described as "a book 

that shows readers how to rebrand themselves to become their o w n  

greatest. asset in both t.heir professional and personal life" 

( C o n t . r a c t ,  Ex. A to Mintz Aff. in Support, at 1). The Contract 

reyuirecl Arne11 to "de1j.ver- to the Publisher by February 16, 200G 

one copy of t-he complete manuscript for the Work suitable f o r  a 

book consisting of approximately 80,000 words in l c n y t l i  . . . arid 

acceptable to the Publisher- in content and form" (id., 7 2 [a]) . 

The submission deadline was extended to September 30, 2006, by 

written amendment dated March 30, 2006 (Amendment, Ex. B to Mintz 

Aff. in Support). Under the terms of t he  Contract, Arne11 would 

be paid $550,000, in installments, as an advance aga ins t  

royalties, with t h e  first advance of $100,000 paid at the time o r  

the contract signing (Contract, 11 5 [ c l ) .  

Both sicks acknowledge that there were delays in meeting the 

oiiyinal F'ebi-uary 2006 deadline, in part due to problems with 

Arncll's ghostwriters. Pursuant to the Contract, Arne11 agreed 

to hire a ghostwriter/collaborator, at his expense, to assTsL hill1 

in writing the book (id., 11 2 [el). Although Arne11 hired two 

separate writers, both were fired because their work was not 

satisfactory t o  h i m  or his editor at HarperCollins, Maureen 

O'Brien (O'Brien). The first writer was dismissed in August  
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2005, and t h e  second WEIS let go in February 2006. 

In inid-February 2006, defendant submitted a partial 

manuscript to O'Brien, who notified Arne11 on February 17, 2006, 

that "the new chapters (1-6; approximately 20,000 words) , , , are 

not editorially acceptable" (see Feb. 17, 2006 email, Ex. C to 

0' Erien Reply Aff.) . T h e  same day, defendant submitted 

additional inaterial identified as a "final manuscript" (see Feb. 

17, 2006 email from Sara Arnell, Ex. O'Brien Reply Aff.), which 

a l s o  was rejected by O'Brien, who advised defendant that "at only 

35,000 words," it was "not worth [Pleter's reputation or ours or 

$500,000'' (sec Feb. 17, 2006 email from O ' B r i e r i ,  Ex. D to O'Br-ien 

Reply Aff.). Consequently, on or about March 6, 2006, a meeting 

w a s  held to discuss the status of the book, which was attended by 

O ' F  J ~ i e n ,  - '  her supervisor, Joe Tessitore (lessitore) , Arnell, his 

wife, Sara Arnell, and t.heir assistant, Tara Grote. At: the  

meeting, O'Brien and Tessitore agreed to extend the deadline for 

the manuscript to September 30, 2006, and the parties agreed that 

Arne11 and his wife would complete the manuscript themselves 

i n s t ead  of hiring another ghostwriter. 

Arnell's final manuscript was delivered to O'Brien or1 

October 26, 2006, at a meeting attended by Sara Arnell, T a r a  

Grote, and O'Brien. O'Brien admit.tedly was "overjoyed" to 

receive the final manuscript and expressed her excitement in an 

crnail to Arnell (O'Brien Reply Brief, 7 25), although she alsc 
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advised  Sara A r n e l l  t h a t  t h e  manuscript  w a s  riot y e t  ” o f f i c j a l l y ”  

accepted  (id.), About a month l a t e r ,  O’Brien n o t i f i e d  A r n e l l  

t h a t  t h e  manuscr ipt  w a s  not a c c e p t a b l e  “due to the extreme 

shortness i n  l e n g t h  . . .  l ess  than  2 5 , 0 0 0  words” (Nov. 17, 2006 

e l n a i l ,  E x .  P t o  O ’ B r i e n  Reply A f f . ) .  I n  January 2 0 0 7 ,  O‘Brien 

n o t i f i e d  J a n  Mi l l e r ,  A r n e l l ’ s  l i t e r a r y  a g e n t ,  t h a t  because Arne11 

had not  d e l i v e r e d  a complete manuscript  as c a l l e d  f o r  by t h e  

contract. , p l a i n t i f f  w a s  t e r m i n a t i n g  the contract .  (see J a n ,  3 , 

2 0 0 7  letter; J a n .  4 ,  2 0 0 7  emai l ,  E x .  S t o  O’Brien Reply A f f . ) .  

Subsequent ly ,  by letter dated Febr-uary 2, 2007, plaintiff’s 

D i r e c t o r  of C o n t r a c t s  n o t i f i e d  Arne11 t h a t  his f a i l u r e  t o  deliver 

a complete manuscript  constituted a breach  of t h e  C o n t r a c t ,  arid 

t.liat. p l a i n t i f f  w a s  requesting repayment of t h e  $ 1 0 0 , 0 0 0  advance 

a l r e a d y  paid t o  him. A f t e r  unsuccessfu l  efforts t o  c o l l e c t  t h e  

advance, p l a i n t i f f  commenced t h i s  lawsuit. 

P l a i n t i f f  a l l e g e s  t h a t  Arnell breached the Contract: i n  t w o  

w a y s :  by f a i l i n g  t o  d e l i v e r  a manuscript by September 3 0 ,  2 0 0 6 ,  

arid by f a i l i n g  t o  submit a complete manuscript  (see P l a i n t i f f ’ s  

Mcmorandum of Law i n  Support, a t  6 ) .  W i t h  r e s p e c t  t o  t h e  

t i m e l i n e s s  of t h e  submiss ion ,  defendant  provides evidence t h a t  

t.he manuscript  w a s  ready 011 September- 3 0 ,  bu t  was submi t ted  a few 

weeks later wi th  t h e  approval  of O’Brien,  due t o  the p r e v i o u s l y  

scheduled meeting i n  October .  O’Brien acknowledges t h a t  she 

agreed  t.o t h e  l a t e  d e l i v e r y  d a t e ,  and accepted  t h e  manuscr ipt  on 
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October 26, 2006 (O’Brien Reply Aff., 7 7 23-24). In view of 

this, the court finds that the delivery of the manuscript was not 

urit imely . 

As t o  whether a complete manuscript was submi t ted ,  the 

p;ir.ties do not. disagree that the Contract required the submission 

of a complete manuscript before plaintiff could determine w h e t h e r -  

it was acceptable in content and form. The parties disagree, 

however, about what constituted a “complete manuscript” under the  

Contract. Plaintiff contends that the Contract required 

d c f  endant: to submit a complete manuscript that was approximately 

80,000 words; that defendant did not submit: a tnanusuript  that was 

a completed work or that was approximately 80,000 words; and that 

defendant, at: most, submitted a partial manuscript consisting of 

approximately 25,000 words. Plaintiff argues t .ha t ,  as L h i s  was ~i 

breach of a clear, objective requirement of the c o n t r a c t ,  there 

are no triable issues of fact, and it is entitled to summary 

judgment. P l a i n t i f f  f u r t h e r  argues that, for the same reasons, 

it. is entitled to an order dismissing defendant’s counterclaim. 

Defendant contends that the Contract required on ly  that he 

submit: a complete manuscript that was “suitable” for a book of 

approx ima te ly  80,000 words; that his 25,000 word manuscript was 

“suitable” because, with editorial assistance, it could have been 

expanded into a book of approximately 80,000 words; t ha r  the  

Contract entitled defendant to an opportunity to revise t he  
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manuscript, which he was not given; and that plaintiff violated 

the contract by not providing edit-orial assistance to defer-itlarit, 

arid by rejecting the manuscript in btid f a i t h  

The dispute t h u s  centers around the meaning arid effect of 

Paragraph 2 (a) of the Contract, which provides: 

The Author shall deliver to the  
P u b l i s h e r  by February 16, 2006 one copy 
of t-he complete manuscript for the Work 
suitable for a book consisting of 
approximately 80,000 words in length 
(plus photographs specified in Paragraph 
2 ( b )  below) and acceptable t.o the 
Publisher in content and form. If the 
complete manuscript delivered by the 
Author is not acceptable to the 
Publisher, the Publisher shall give t-he 
Author a request for changes arit3. 
revisions. The Author shall have GO 
days from the Author’s receipt of such a 
request to deliver to the Publip1 d i e r  a 
revised manuscript f o r  the Work that i.a 
acceptable to the Publisher. 

The Contract further provided that “[ilf the Author does not. 

deliver t h e  complete manuscript . . . t h e  Publisher sha l l  not be 

required to publish the Work and sha l l  have the right exercisable 

at_ the Publisher’s discretion at any time thereafter to recover 

from the Author any advances made to the A u t h o r  under this 

A g r e e r n e r i t  . . . (Contract , 11 14 [a] ) 

-. l l i  scussion 

The standards f o r  summary judgmcrit 31--e we1 .1  aettl ed. The 

movant must  tender evidence, by proof in adml.s:;ible form, to 

establish the cause of action “sufficiently to warrant the cour t  
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as a matter of l a w  i n  d i r e c t i n g  judgment . “  CPLR 3212 (b) ; 

Zuckerman  v C i t y  of New Y o Y ~ ,  49 N Y 2 d  557, 562 (1980). “ F a i l u r e  

t o  make such showing r e q u i r e s  d e n i a l  of t.he motion,  regardless 01 

the suf f ic ier icy of the opposing p a p e r s .  ” W i n e y r a d  v Ncw Y o r l c  

U n i v .  Med. Ctr., 64 NY2d 851, 853 (1985). O i i u e  s u c h  prooE has 

been o f f e r e d ,  to defeat summary judymcnt “the opposing part-y 

must ‘show facts sufficient t.o requir-c a k r i a l  of any i s s u e  of 

fact,’ ( C P L R  3212, subd. [b]) . I r  Z u c k e r m a n ,  4 9  N Y 2 d  a t  562. 

It is well settled that “when p a r t i e z  s e t  down t h c i r  

a53rcetnent i n  a clear, complete docurnerit , L h e i r  w r i t i n g  sl-iould . 

be enforced  accord ing  t o  its t e rms .”  W . W . W .  Assocs . ,  Inc. v 

Giai icont ier i ,  77 NY2d 157, 162 (1990) ; see SouEh Rd. Assocs .  I LLC 

v I n t l .  B u s .  Machines Corp . ,  4 NY3d 272, 277 (ZOOS) ; Greenfield v 

P h i l l i e s  Records, I n c .  , 98 NY2d 562, 569 (2002) . A written 

c o n t r a c t  should  be r ead  as a whole t o  give each c l a u s e  ita 

in tended  purpose (see Williams Press, Inc .  v S t a t e  of NY, 37 NY2d 

434, 440 [1975] ) , and “ t o  ensu re  tha t .  excess ive  emphasis i s  riot 

placed upon p a r t i c u l a r  words  o r  phrases.” S o u t h  Rd. Assncs . ,  

Ill,C?, 4 NY3d ;it 277; see M a t t e r  of W e s t m o r e l a n d  C o a l  C o .  v E n t e c h ,  

I I I C . ,  100 NY2d 352, 358 (2003). Words and phrases  must be gi.ven 

t h e i r  “ p l a i n  and o rd ina ry”  meaning ( s e e  W l i i  te v Concinen t a l  C a s .  

C C J . ,  9 NY3d 264, 2 6 7  [2007] ; Y‘e ichman v Cormnun j . t y  Hosp. of W. 

Suf fo lk ,  8 7  N Y 2 d  514, 520 [1996] ; Lopez v F e r n a n d i t o ‘ s  Antique, 

L t d . ,  3 0 5  AD2d 218, 219 [lSt Dept 20031 ) , and ” ’  [ p l a r t i c u l a r  
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words should be considered, riot as i1 i so l . a t ed  f r o m  t h e  c o n t e x t ,  

but. i n  t.he l i g h t  of t!ic- o b l i g a t i o n s  as  a whole and t h e  in t en t - ion  

o f  t h e  p a r t i e s  a s  rriiir-iifested thereby’ . ‘ I  M a t t e r  of S t r a v i r i s k y ,  4 

A D 3 d  7 5 ,  8 1  Dept 2 0 0 3 )  , quoting A t w a t e r  & Co., Inc. v P a n a m  

R.R. Co., 246 NY 519, 524 (1927); Duaric R c a d e ,  I n u .  v 

Girdtronics ,  LP, 54 A133d 1 3 7 ,  1 4 4  ( lSt  Dept 2008). F u r t h e r ,  

cour- t s  should avoid a n  i n t e r p r e t a t i o n  which w i l l  l e ave  a 

yr-ovisiori  without force arid e f f e c t  . See S p a u l d i n g  v E‘cnenc? ti , 57  

N Y 2 d  4 1 8 ,  4 2 5  ( 1 9 8 2 ) ;  Laba v Carey ,  2 3  NY2d 3 0 2 ,  3 0 8  ( 1 9 ’ 7 1 ) .  

I t  i s  a l s o  €undarnental t o  c o n t r a c t  i n t e r p r e t a t i o n  t h a t  

agreements a re  const.i:ued i n  accord  w i t h  the  p a r t i c s ’  i n t e n t .  (see 

Green f i e ld ,  38 N Y 2 d  a t  5 6 9 ;  S l a t t  v S l a t t ,  64 NY2d 9 6 6 ,  9 6 7  

[1985] ) , “as d e r i v e d  € r o t n  L-he language employed” i n  t h e  c o n t r a c t .  

H a r t f o r d  Accident & Xiidem. Co. v Wesolowski, 33 NY2d 1 6 9 ,  1 7 1 - 1 7 2  

( 1 9 7 3 ) ;  see S l a m o w  v D e l  Colt 7 9  NY2cl 1 0 1 6 ,  1 0 1 8  (139%). J n  

searching f o r  the parries’ intent, “ t h e  aim is a p r a c t i c a l  

i n t c r p r e t . a t i o n  of thc! exp res s ions  of t h e  p a r t i c s  t o  t h e  end t h a t  

t h e r e  be a ‘realization of [their] reasonable  expectations‘ (1 

Corbin ,  C o n t r a c t s ,  3 1) , “  Brown Rros. E l e c .  Contrs. v Beam 

Cons tr .  Corp .  , 41 N Y 2 d  3 9 7 ,  4 0 0  ( 1 . 9 7 7 )  ; sce Sutton v E a s t  H i v .  

S;iv. Bank, 55 NY2d 550, 555 ( 1 9 8 % )  ; f l u m e  Rende, Inc., 54 AD3d at 

140. ” [E] mbraced i n  thc i n t c r p r c t i v e  r e s u l t  should be ‘any  

prornises which a r easonab le  person i r - 1  t h e  p o s i t i o n  o f  the 

promisee would be j u s t i f i e d  i n  understanding were included. ‘ ”  
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Su t ton ,  55 NY2d at 555 [ i n t e r n a l  c i t a t i o n  and q u o t a t i o n  warka  

omi t ted]  . 

“ E x t r i n s i c  evidence o f  the p a r t i e s ’  intent :  may be considered 

only i f  t h e  agrccrnent i s  ambiguous, w h i c h  i s  an i s s u e  of law for 

t-he c o u r t s  t o  decide.’‘ G r e e n f i e l d ,  98 NY2d at 569; scu  Mattcr- of 

Wallace v 6 0 0  P a r t n e r s  C o . ,  8 6  NY2d 543, ‘48 (1995); W.W.W. 

A s s o c s . ,  Inc .  77 NY2d at 1 6 2 ;  Van Wagner Adv. C’orp. v S & M 

E i - i t e r s . ,  67 NY2d 186, 191 (1986). ‘’ [A] mhiguity i s  determined by 

examining t h c  \ cr i t i re  c o n t r a c t  arid cons ide r  [ iny] t h e  r e l a t i o n  of 

t h e  parties and t h e  circurnstancea under which i t  w a s  execut-ed’ 

. . . . “  R i v e r s i d e  S .  Planning Corp. v CRP/Extell R i v e r s i d e ,  L. P . ,  

- AD3d - , 869 NYS2d 511,  5 1 6  ( le t  Dept 2008), quot ing  K a s s  v 

KCISS, 31 NY2d 554, 5 G 6  (1998), q u o t i n g  A t w a t e r  & Co. , Inc.  , 246 

NY at 524. Generally, a contract is unambiguous if “on i t s  face 

[it] is r-easonably s u s c e p t i b l e  of only one meaning.” G r e e n f i e l d ,  

98 NY2d at 570; see also C h i m a r t  ASSOCS. v P a u l ,  6 6  NY2d 5 7 0 ,  

572-573 (1986). 

Applying these :;t andards,  the contra(.:t p r o v i s i o n  rcqui-rl  ng 

c i ~ l i v e r - y  of \\a uornplerc manusc r ip t  . . . s u i t a b l e  for a book of 

approximately 80,000 words” i s  reasonably s u s c e p t i b l e  t o  o n l y  one 

i n t e r p r e t a t i o n :  The c o n t r a c t  r equ i r ed  a manuscript  which 

approximated tlic a n t i c i p a t e d  length of the book, t h a t  i s ,  

approximately 8 0 , 0 0 0  words,  or i n  terms of l e n g t h ,  about 3 2 0  
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pdges While "approximately, by deEini tion, allows for some 

flexibility in the number of words arid paye:; of the manuscript, 

i t  i s  not reasonable t o  interpret i t  to m e a n  that 25,000 words 

approximates 80,000 words. 

DefendariC argues , i n  opposition, thaL his manuscript  was 

ccinpletre under  t h e  (3'onti.-ac:t because it. c !o l i fo rmec l  Lo i r i c l u s t r - y  

st.andclr-ds of a cornplete manuscr ip t .  In si ipport  of t h i  s argument , 

defendant submi ts  an a f f i d a v i t  of h i s  literary agent, Jan Miller, 

who attests that, based on her experience in the book industry, 

manuscripts a rc  n e v e r  rejected on the basis of word count, arid 

w o r d  count. is "not relevant when considering whether a rnariuscripk 

is 'complete' or 'suffic!ient' to support a publishable book of a 

certain length" (Miller Aff. , 7 7 11, 1 5 ) .  Rather, accord ing  t o  

M i l l e r ,  " [wlhat editors look f o r  in a complete mariuscr.ipt are the  

tonc ,  q u a l i t y  uf w r i  t - i n y ,  completeness o f  story, depth of ideas 

. . , " (id.) . However, even assuming ax-gucndo t h a t  them 1:s such  

an industry standard, l1 [a] custom of industry cannot ovcrcntnc the 

express language of a written agreemerit." S t e i n  & D a y ,  Iric. v 

Morgan, 1979 NY Misc LEXIS 2983, *5 (Sup Ct, NY County 1979) ; see 

Matter of K i S k a  Constr .  Corp.-USA v Tr iborough  B r i d g e  & Tunnel  

A u t h . ,  3 AD3d 321, 322 (1"- Dept 2004); Salzrnan v Bowycr Prods., 

Inc., 4 2  AD2d 531 (1'". Dept 1973). Nor, contrary to defendant's 

It: is u n d i s p u t e d  Lhat the s tandard  in khe book publishing 1 

industry i s  that ;1 full text page contains 2 5 0  words. See Miller 
A f f . ,  1 7 .  

-10- 

[* 11 ]



c o n t e n t i o n ,  does “ s u i t a b l e  f o r  a book of approximately 8 0 ,  000 

words” i n t r o d u c e  a s u b j e c t i v e  t e s t  o r  r e f e r  t o  ariy manuscr ipt ,  O F  

any l e n g t h ,  t .hat  could be developed i n t o  a manuscript  of 80, o o o  

words. 

To t h e  e x t e n t  t .hat  defendant claims t .hat ,  a t  t h e  March 6 ,  

2 0 0 6  ineeting, p l a i r i t i  f f “ r e l i n q u i s h e d  any word count requirement 

f o r  the manuscr ip t”  because t-he concept of t h e  book changed t o  

orie “ i n  w h i c h  w o r d s  w o u l d  be secondary t o  v i s u a l s ”    defendant.'^ 

M e r r i o  of Law i n  Opp. , a t  2 3 )  , deferldxiL o f f e r s  1-10 suppor t  € o r  that. 

a s s e r t i o n .  While A r r i c l l ’  s assistant , Tara (;rote, a t t e s t s  t h a t  

slic a t t e n d e d  t h e  Mar-c:h G meeting,  and t h a t  t h e  concept of t h e  

book changed a t  t-lie meeting t o  “a b ig  idea  book” (Grote  A f f .  in 

Opp. , 7 1 2 )  , she makes no r e f e r e n c e  t o  ariy cl-iariye i n  t he  

r-eqiiirements for t h e  manuscr ip t ,  i nc lud ing  t h e  word coun t .  I n  

any e v e n t ,  t h e  paro le  evidence r u l e  f o r b i d s  proof of an o r a l  

ayreernent that rniyht vary t h e  terms of the written agreement , 

e s p e c i a l l y  in view of t h e  C o n t r a c t ‘ s  merger clause and provision 

p r e c l u d i n g  o r a l  modi1icat ions (see -Contract, fi 24) . See M d . r . i ~ i e  

M i d l a n d  Bank-Southern v T h u u l o w ,  53 NY2d 381, 3 8 7  (1981) ; S a b o  v 

Delrnan, 3 NY2d 1 5 5 ,  161 (1957). 

Moreover, defendant was put  o n  n o t i c e  t h a t  t h e r e  was a 

r-equired numher of words. 112 May 2006 , 0‘ B r i e n ,  concerned about 

getting t h e  niariuscripk f i n i s h e d  by the d e a d l i n e ,  adv i sed  Sara 

A r n e 1 1  no t  t o  w o r r y  about  word count ,  and \ \  [ j] u s t  w r i t e  t h e  
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bc301<," b u t  i n  t h c  same message she uyyed her t o  aim f o r  7 5 ,  0 0 0  

w o r d s  (see May 2 6 ,  2 0 0 6  ema i l ,  E x .  K t o  O 'Br ien  Reply A f f . ) .  

P r i o r  t o  that, O ' B r i e n  r e j e c t e d  a proposed manuscript that was 

approximate ly  35 , 0 0 0  words because i t  was t o o  s h o r t  (see 0 '  Br ien  

Rc:ply A f f .  I ';I 10) . Even cons ide r ing  t h e  suggest- ion of a n o t h e r  

edit-or-, rriade i r - 1  Septeniber 2005, t ha t  a book of about 200-250 

p(:igcs (approxi tna te ly  5 0  I 0 0 0  t o  6 2  , 500 worcis) way d i scussed  ( s e e  

Sept. 8, 2005 email from Marion Maneker, E x .  B - 4  t:o Grote A f f .  i n  

Opp.) I Arne11 's L i n a l  subrriission was l ess  than  h a l f  of t l i a t .  

0' B r i e r 1  d e s c r i b e d  the  manuscript  she r ece ived  as l ess  t h a n  25 , 0 0 0  

words, and about 1 3 4  pages ,  4 6  of which were taken up b y  

photographs and graph ics  ( O ' B r i e n  Reply A f f .  I 1]11 2 7 - 2 8 )  . 

Thus, wi thout  t a k i n g  anyth ing  away I r o r n  d e f e n d a n t ' s  c r e a t i v e  

a b i l i t i e s  o r  p o t e n t i a l ,  t h c  manuscript  t h a t  p l a i n t i f f  reasoiiably 

Flxpected under t h e  Contr .act  was not  produced. Even c o n s t r u i n g  

t.he language of t h e  ciont-ract against p l a i n t i f f ,  as , t h e  d r a f t e r  of 

t he  agreement. (see Lippincott Co. v L a s h e r ,  4 3 0  F Supp 9 9 3 ,  395  

[SD NY 13771 ) , the  c o u r t  finds t h a t  the p l a i n  meaning of t h e  

Cont rac t  r e q u i r e d  a complete manuscript  of approximately 80 I 000 

words. A s  h e r e ,  t h e  '' [ m ]  e re  asser - t ion  b y  one that c o n t r a c t  

language means something t o  him, where i t  is o the rwise  clear , 

unequivocal  and unders tandable  when read i n  connection wi th  t h e  

whole c o n t r a c t ,  i s  riot i n  and of i t s e l f  enough t o  r a i s e  a t r i a b l e  

issue of f a c t  . "  G o l d m a n  v Metro. L i f e  I n s .  Co. I 5 N Y 3 d  561, 571 

-1 3- 
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(2005), quoting Rethl.eheni S t ee l  C‘o. v T u n i e r  Constr. Co., 2 NY2t3  

455, 460 (1957). Plaintiff therefore has established its 

ent.j.tlemcnt t.o summary judgment on its bi-each of contr-act c l a i m .  

See G o o d y e a r  Publ. Co., Inc .  v Mundell, 7 5  AD2d 556 (l‘,’- D f p t  

1980); Lippincott Co., 4 3 0  F Supp 993, s u p r a ;  see a l s o  G r e y o q  v 

Simon & S c h u s t e r ,  Iiic.,  1994 US Dist LEXIS 9833, 1394 WL 38148 

(ST) NY 1.994), affd G O  F3d 812 ( 2 d  Cir 1995). 

T u r n i n g  to defendant’s counterclaim, his claim t h a t  

plaintiff failed to provide h i m  w i t h  editorial support, and 

rejected hi.3 manuscript in bad faith, reata largely on 

ailelgat ions tl-lat he W A S  riot given e d i t o r i a l  supp(1r.t a f t e r  he 

clclivcr-cd thc. itmiuscript. Paragraph 2 (a) of the Contract 

prov ides  that \\ [i] f ttie cornplete manuscript delivered by the 

Author is not acceptable to the Publjsher, the Publisher shall 

g ive  the Author a request for- changes and revisions,” after which 

tlie a u t h o r  has 60 days to revise the manuscript. In view of the 

court’s finding, above, that defendant failed to submit a 

complete manuscript , t h e  provision allowing time for revision is 

not applicable. 

As t.o defendant’s c la im that O ’ B r i e r i  failed to provide 

e d i t o r i a l  assistance pr ior -  to the submission of the mamuscript , 

c o u r t s  have rccognizcd that there is an i.mpliet3 good faith 

o b l i g a t - i o n  in standard p u b l i s h i n g  contracts “for the publisher to 

engage in appropriate editorial work with the au thor  of a book.’’ 

-1 3-  
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Har-cour t  Brace Jovanovich, Inc. v Goldwater, 5 3 2  F Supp 619, 624 

(SD NY 1982) ; see Doubleday 6; Co., Inc. v C u r t i s ,  763 F2d 495 (2d 

Cir 1985); Dell P u b l .  Co., Inc. v Whedon, 577 F Supp  1459 (SD NY 

13134) - Thus, g e n e r a l l y ,  a publisher may not terminate a book 

contract on the basis t h a t  a manuscript is unsatisfactory, if it 

his provided no editorial assistance to the author- prior to 

submission of Lhe m a n u s c r i p t .  See C u r - t i s ,  763 F2d 495, supri i ;  

C ( : . ) l d w d L e r ,  532 F  sup^) 619, s u p r a ;  Whecion, 577 F S ~ p p  1459, s u p r ; ~ .  

Here , plaint iff s u b m i t s  evidence t h a t  (3’ Birieri provided 

appropriate editorial assistance to Arnell, as well as to h i s  

ghostwriters, 

revisions, regular communication with de€endant, about the 

pi-ogress of his w o r k ,  

the manuscript (see O ’ B r i e n  Reply Aff., !]y 0 ,  17-21). See 

Curtis, 763 F2d at 501; G o l d w a t e r ,  532 F Supp at 624. Defendant 

submits no evidence i n  opposition to plaintiff’s showing except 

tl-ie affidavit- of his assistant , whose conclusory assertion, not 

b;ised on personal involvement in t h e  editing process ,  t h a t  

O ‘ E r i e n  gave little cditorial assistance (see G r o t e  Aff. in Opp., 

1 l G ) ,  is insufficient to raise a triable issue of fact as to the 

editorial assistance provided. Notably, 1-10 affidavit of A r n e l l ,  

S(3ra Arnell, or either of the h i r e d  writers, w i t h  whom O ‘ H r i e r i  

worked, was subrni t Led. 

including detailed comments and suggested 

and numerous offers to discuss and review 

Nor has defendant presented any evidence of “dishonesty, 
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w i l l f u l  neglect o r  any otlher m a n i f e s t a t i o n s  of bad faith” on the  

p a r t  of H a r p e r C o l l i n s .  See C u r t i s ,  7 6 3  F2d a t  5 0 1 ;  compare 

Random House, Inc. v Curry, 7 4 7  F Supp 1 9 1  ( S D  NY 1990) (quest i .on 

of bad f a i t h  r a i s e d  by a l l e g a t i o n s  t h a t  e d i t o r  r equ i r ed  i n c l u s i o n  

of unverifiable quote  and p a r t i c u l a r  t r e a t . m e r i t  of e d i t o r ’ s  

per-sonal f r i e n d )  . The f a c t  t h a t  O‘Brien offered suppor t  and 

encouragement throughout  tlhe w r i t i n g  gr.ocess , p r a i s e d  parts of 

draft manusc r ip t s ,  o r  showcd exci tement  upon r e c e i v i n g  t h e  final 

m;iriuscript, does not  show an att-crnpt to deceivc o r  mislead 

defendant. See Nance v Rarldom House, I n c . ,  2 1 %  F Supp 2d 2G8, 

2’73 (SD NY 2 0 0 2 ) ,  affd 6 3  Fled Appx 596  (2d C i r  2 0 0 3 ) .  

Although plaintiff has demonstrated i t s  e n t i t l e m e n t  t o  

summary judgment on i t s  breach  of c o n t r a c t  claim, i t s  request for 

a t t o r n e y s ‘  fees i s  denied ,  i n  the absence of any c o n t r a c t u a l  

provision o r  o t h e r  a u t h o r i t y  t o  suppor t  its claim f o r  such fees .  

Accordingly,  for the reasons stated above, i t  i s  

ORDERED t h a t  p l a i n t i f f  i s  awarded summary judgment in t h e  

amount of $ 1 0 0 ,  0 0 0 ,  w i t h  i n t e r e s t  from Fe?:)ruary 2 ,  2 0 0 7 ;  and i t  

is f u r t h e r  

ORDERED t h a t  the counter-c1aj.m i s  d i smis sed ;  and it is 

f u r t h e r  
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