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P 1 ai 11 t i ff, 

- aga i ii s t - 

.I.[’. MORGAN CIIASE  LE^ CO.,  

n c f-c I1 d ;I I1 1. 

JOAN A .  MADDEN, J 

I n  tliis action for daiiiagcs for personal iiijuries, dcfci~da~i~/tliird-pai~ty plainliff J.1’. 

Morgan Chose Cy: Co. (“Chase”), iiioves ror an orcler pursuant to CPLR 32 12 grmtiiig siiiiiinary 

.j tidgnient againsl thii-d-party del‘cndant McGuire’s Service Colp.(“McGiiire’s”) oil its tliird-pxty 

c 1 : ii 1.11 s lo I- c o 11 t ri 1 x 1  t io 11, and common 1 aw and contractu a1 i 11 d c 111 n i 1i c a t i o n . ‘1’11 i rd - 17 arty d e l e i  1 d ai I t 

McGLiire’s opposes the moliun and cross-moves for an order pursuant to CPLR 32 12 granting 

s\iiiimai-y j iirlgiiiciit disiiiissing the third-party complaint. Plninti II‘takcs 110 position with respect 

to thc motion or cross-iiiotioii. 

Tlic iiiidcrl yi iig comp lai l i t  in tlii s act ioii a1 lcgcs Lhat p l ; i i i i r i  ff Mad el ine M. Feinandcz- 

I’ci-ez d k l a  Maria Pcrez (“Ms. Iki-ez”) was injured on Decemher 15, 2003, when slic slipped and  

I‘cll 011 siiow :uid icc in h e  parking lot o f thc  Clhasc Bank located at 3 14 South Him;idwly, 

Yonkers, New Yolk. Tlic coinplaint asserts one cause of action for ncgligcnce against Cliasc 

alle,ging, i / i / ~ r  rifio, that Chase was ncgligcnt i n  the “ownership, operation, managcmcnt, 

maiiitenance and/or control of the aforesaid premises and iiiorc particularly the entryways, ~ C C C S S  

ways, walkways, driveways and other cuiiiinon arcas tlwcat, iii caiisiiig, allowing and/oi- 

[* 2 ]



periiiitting said premiscs to bcconic iinclior rciiiaiii for a sufiiciciitly long period ol‘ tiiiic i l l  a 

(I ;I ii gero tis, de fec t i ve, Iiual-do 11 s, h ti 1 t y and c are1 cs s co lid i t i o n . ” Cli asc asscrt s t 11 i id -pnrty c I ai iii 5, 

ngiiinsl the snow removal conip;iny, McGuire’s, for contribution, contractid and  coiiiiiioii law 

i l i d  emii i fica li 011, and breach o f conti-ac t . 

In  support of its motion for siiiiimary judginent, Chase submits ui attoiiiey’s iil--fii-iii:itiuii, 

ai 1 cl doc urn en ts inc 1 ud in g t 11 e 11 leadi 11 gs, ;I “S ei-v i c e Agi-eemen t for I’arli i ii g Lot S 11 ow Removal 

Sei-vices” between Chase and McGuire’s, aiid a porlion of the deposition testiiiiony of McChiirc’s 

prcsidciit, Tina McGiiirc. C h x c  asscits that bascd on its contl’acl with Mctiuirc’s l‘or siiow 

I-cnioval sei-vices which was in e l k t  on the day ol‘tlie accident, McGiiii-e’s had cxcliisivc conti-ol 

01 el- snow iuiioval operations at the parking lot where plaintirf allcges she Tell. C‘hasc also 

l~uiiits to l’iiia McGiiii-e’s testimoiiy that in December 2003, ;IS part of her dulies, she moiiilorecl 

tlic Mrcatlicr through differciit websitcs and shc aloiic nicldc tlic dccisioii to sciid out siiow rcmov:il 

crews, without having to coiilacl anyoiie at Chase. Relying on that evidence, Chase argues that 

Iiad no supcrvisory 1-01~ over the plowiiig work pcI-Toniied b y  McGuii-e’s, and roar that I ~ S O I I ,  

Cliase contends it I S  entitled to coiiiiiioii law inclemniGcalion ;mi contribution, or alternntively, 

coilti actual indemnilicalioii piirsuant to paragi-aph 4 of its service agreement with McGiiire’s. 

McCiuire’s opposes the Chase iiiotion, and cross-iiioves for sumiiiary jud~iiient 

di smi ssing t he third -party comp laiiil. M cG iiire’ s sii bin1 t s an at toi-iiey ’ s amii ia t  ion ~ the 

1, I i‘ xi i n g s, 17 I Lii 11 t i  f I’ s veri Fi cd 11 i I 1 D f p ai.[ i c ti I iirs, 11 1 ai 11 t i  l‘f s de po s i t i  o t i  t cs t i 111 o ii y, ai1 d t lie 

dt.posilion lcstiniony of ‘rim McGiiire for McCuires’s and P;iiiI Dcri for Chase. McCiiirc’s 

admits that i t  is a ‘ h i o w  removal coilti-actor,” but asserts that “tlicre is iio cvideiicc. in  tlic i~ecorcl 

identifying the contract tha t  was in e r k t  at the time o1’the accideiit, nor is Iliei-e any tcstiinony 
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with regard lo the indemnity provision being in efrect a t  the tiiiic ol‘tlie accident.” McGuii-e’s 

also asserls thal the record eslablislies lliat plaiiiliffs claim docs l io t  arise 0111 or  McGtiire’s 

negligent perforiiiancc or iioi1-l)ci-forinancc, as the undisputecl evidcncc shows tlial McCuii-c’s 

providcd scrvices to tlie C‘hase locatioii sonietime after 3:OO 11.111. on Dcccnibcr 14, 2003, the daj, 

bcli31-e plaintirf s alleged accideiit, and that M.cGuire’s rcturncd to tlic locatioli at al’prosi~-natcly 

0:OO ii.ili. on December 15, 2003, the dciy of the accident, to sprcad salt aiid sill1d. 

‘I’he proponent o f a  iiiolion for siiiiiiiiary jttdgincrit “ i i i ~ i s t  make a pr ima fucie showing ul‘ 

en~itlcnient lo jurlgiiicnt as a matter ol‘law, tendering siifficienl evidencc to demonstrate llic 

absence of any niaterial issues of fact. Failure to makc such a prima I‘ncie showing reqiiires ;I 

denial or the motion, regardless of the sufficiency of the opposing papcrs,” Alvai-cz v .  Pi-osDccl 

Ilospital, 68 NY2d 320, 324 ( I 9 S G ) ;  see also .IMD Holdinp Gorp v,  C:onq~-css Fiiiancial Chi-p., 4 

N Y 3 d  373, 384 (2005);  Ayotle v. Gervasio, 81 NY2d 1062 ( 1 ~ 3 ) .  Once that showing is 

satisfied, the burden o f  proof shifts lo llie pal-ty opposing the niotion to prodiicc cvidcntiary pi-ool‘ 

i i i  arli~iissiblc fbrm to establish that material issues of fact exist which require n t r i a l .  Alvm-ez v. 

PI ospect IHospital, sup1-a ;I[ 324. 

At the outset, tlie courl concludes that Chase has sufficiently dcmonstrated h a t  at the 

lime of plaintiffs accidcnt, i t  had a written snow rcnioval sciviccs contract with McGuirc’s 

wli icli coiit;i ined aii iiidenini Iication provision covering plai ti ti fr s personal iiij my c Iaim. 

Aiinexed lo Chase’s motion papers is a copy of ;I contract bctwccn Chasc and McGuirc’s, 

ciilitled “Sei-vice A!gi-eenient Ibi- I’arkiiig Lot Snow Removal Services.” Chase explains tlial i t  

obtained this contracl directly from McGuire’s, through discovery, in response to the court’s 

coinpliancc confcrcncc ordcr directing McCuirc’s to pinvide C h s c  with a copy 01‘agi-ccnicn~ for 
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snow rciiioval services in  en‘ect on the clatc of the acciclcnt. Paragraph 14.4 of the contract is 

entitled “lndcmiiity Agi-eement,” and statcs as I‘ollows: 

Tlic Contractor [ McGuirc’s] agrees lo intlcmiiify and hold Chnse, its agenls, 
servanis, and employees, haiinless from m y  and all claims (including loss o r  use), 
0x11 ens c s ( i  ii c I 11 d i n g re as o 11 ab 1 c at t o r ii cy’ s fccs) , daiii nsc s, suits, costs a t i  d 
judgmcnts sustained by  Chase or others due to any negligent act, error, oniissinn, 
or w i 1 I I 1 mi scoiid 11 c t o f the C o n t rac t or ail d/o r i t s sub c oil su 1 tan t s . 

While McGtiire’s objects Lo Chase’s reliance on the ahovc-quotcd coii t ixt ,  it suhiiiits no 

al’lidiivit or aiiy otlici- cvidcntiai-y proof showing or even stiggcsting h a t  the coiili-x-1 aiiilcxecl to 

McGuirc’s docs not deny that it actually provided h a t  conlracl lo Chase in response t o  court- 

ordered discovery dirccting tlic production of h e  contract in elTect 011 the (late oI‘tlie accidcnl.’ 

IJ 11 der t h ese ci rc t i  m s t aiic es, M c G u i re’ s ob-] cc t i o ii s to tli c co 111 r:ic t arc \vi th o LI t i i i  e ri t . 

Nolwithstaiidiiig the rol-egoing conclusion, Cliasc’s inclcmni ficatioii aiid contribution 

claims cannol be resolved summarily, as Chase rails to makc a prima facie showing that i t  is free 

from negligence. 

2004). C.’hase’s niotion papers include iio evidential-y proora1‘1~niialivcly cstablisliing thc 

I-’renderville v. Tnlei-national Services Systeiiis, Iiic., 1 0  AD3d 334 ( I  ” Dept 

absence of negligence on its part. Chase r-clics solely on its coi7tr;xt with McGuire’s ancl  the 

cx c crpl from Tina Mc C; ii i re ’ s ci cpo s i t i c) 11 testimony . 7’11 e con t ixc t iiiei-cl y S I  io ws LV 11 at sc rv i c es 

p a r k  iiig lot . The excci-p t h i l i  Ti iia M c G 11 i re’s dcpos i t i  o ii lest inion y mel-cl y r s  t ab  1 i slics t 1 I C  

general manner in which McGiiire’s performs a contract for snow removal sei-viccs. Ncithcr thc 

“I’his coiirt’s January 10, 2008 discovcry ordcr cxprcssly directed “hir~l-pai ty delnclanl  
McGiiire’s Service Coi-p. to produce a copy of the snow and ice removal contract i l l  clTcot on tlic 
dale of h e  accideiit for thc sub-jcct parking lot area, within 2 weelcs.” 

4 

[* 5 ]



contract i i o r  tlic tcstiniony is suf’ficient to eliiiiiiiate any matci-id issiic of fact as to h e  dxeiice o f  

Chnse’s negligence in  conneciioii with tlic condition of h e  parking lot :it the time olplaiiitiIl’s 

;I i , ~  i cl e11 t . c‘ I 1  as c s ti I )  in i t s 110 ( I  cp (3 s i t i o t i  lest i iii on y o I- a I‘li (1 av i t li-o I 11 a I 1 i ncl i v id 11 ti1 \v i t li person ;I I 

1~rto\vlcdgc as to wlicthcr a (’1i:ise employec ever niotiitorcd nr inspecled llie paikitig lot aftei- a 

S I I O ~ V  storm, or whcther a Chase employee iiispcctcd thc parking lot after ~,laiiitiTTrel)oi-tcd the 

nccidcnt to :I t d c  employee iiiimediatcly tlicrcal’ter. Even though Chase procluccd a \vi tncss [or 

tlqiosition, 110 portion ol‘tliat witiicss’s testimony is annexed to Cliasc’s motion p:ipers. ‘l’liiis. ;is 

Chase f d s  to make a11 alliniiative prinia facie showing as to its li-ccdotn from negligelice, i t  is 

not enti tlecl to suiiiiiiary judgtiieiit on its third-party clai tiis. 

McGiiire’s likcwisc fails to iiialce a p r i m  facie showi,ng tha t  i l  is entitled to siimiiiary 

Jut lync~i t  dimissing the tliir&pai-ty claims. As determined above, McGuirc’s oljjcctions as to 

tlie esisreiicc of ;I contract iuicl :I contracl indemni licatioti provision are wihout merit. 

McGuii-e’s assertion that “therc is no admissiblc cvideiice in tlie record tha t  i t  FAi Icd 10 pcr1’oi.m 

the 1-equired services, or that those services were, in  atiy way, insufficient,” does not sntisfy its 

bLirclcn to ninlcc an :lTfirmative showiiig by evidentiriry proof tha t  i t  perfbi-i~ied the siiow reiiiovd 

sei-vices at tlie Cliasc pxltitig lot with rcasonnblc care and, thus, \viis not iiegliscnl. Moreover, 

ilie coiiclusoi-y assci-tion in its atloiiiey’s afjiiiiiation that McGuire’s perhi-nicd the work “ i n  xi 

pi-ol-cssiorial iiiaiiiicr” is not siipportcd by atiy evidentiary proof. I n  scckiiig si1tiiiii;iry judgment, 

McGuire’s relies solcly oil tlic parties’ deposition testimony, ~vliicli  is insufiiciciit lo estalilisli 

IvlcGirirc’s lack of negligence, as a matter o l  1:iw. E\’cii though Tina McGuire test i  lied tliat her 

log book indicated that tlie Chiist. parkins lot \vas plowed the clay beforc thc accident, ani1 \vas 

saltcd a i d  sandcd ;I( 6:OO a.m. on tlic day oF the accident, slic did not testify that she had pcrsonnl 
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Im2wlcdgc about tlic actual condition ol’tlie parking lot on [lie day before or Ihc day of plaintifl’s 

accident, afler those services wcre perfoi-nicd. l’hc Chasc witness also had no personal 

Iuiowlcdgc ol’tlic actiial condition of tlic pnrlcing lot at tlie time of h e  xciclent, ;is he lestified 

Iha t  in December 2003, he was not the project manager responsible for tha1 location. Plaintiff, 

oii the other hand, testified tlia1 i t  snowed the day before her xcidciit, and thal she slippcd and 

fell 011 siiow and ice in tlic Cliasc parking lot at approximately 10:30 a.m. Plaintin‘also testilied 

t h a t  tlie parking lot “seemed to be cleared,” b ~ i t  there was still snow on [lie ground and there was 

no salt. Even assiiiiiing that McGuire’s made a prima facie showing, plaintiff‘s testimony is 

siiflicienl lo raise ;in issue of fact as to its negligence. 

Accordingly, it is liereby 

O K D E R E D  that the motion and cross-iiiotioii are denied; and it  is further 

O€<llEICED that the pal-tics arc dirccted to appear for a prc-trial confcrciice on April 30, 

2009 at 2:30 p.111. in Par1 11,  Room 35 I ,  60 Centre Sheet.. 

DATED: April 
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