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Defendants. N$$% 

The following papers, 1-62, were read on this motion bv defendants for summary iudarnent 
dlsrnlsslnsr the complaint, pursuant to CPLR 53211(a)(b) and CPLR 5214-a, on the grwnd that 
the action may not be malntill ned because o f the statute of limitations: and a cross-motion bv 
glqlntiff to amend the complaint, pursuant to CPLR 63025(b), and for sanctlsns ghd costs 
aaalnst defendants, 

Notice Of Motion - Affidavits - Exhibits - Memorandum of Law 
Notice Of Cross-MotlonlOpposltion to Motion - Affldavits - 
Replylng AffIdavitslOpposition to Cross-Motion - Affidavits - 
Replying Affidavits 

Exhibits - Memorandum of Law 

Exhibits - Memorandum of Law 

Papers Numbered 
1-8 
9-37 

Cross-Motion: d Yes 0 No 

Plalntlffs, Johnson and Saramma Devadas, commenced the instant medical malpractice 
action against defendants, Kevln Nlksarll, M.D., Manhattan LASlK Center, PLLC and Newsight 
Laser Center, PLLC with the flilng of a summons and complaint on or about May 31, 2007. 
Plaintiffs allege, lnferalla, that defendants were negllgent In performlng LASlK eye surgery on 
Johnson Devadas, when such procedure was contraindicated. Plaintiffs further allege that as 
a result of defendants' negllgence, Johnson Devadas has sustained Injury, including a decrease 
in vlsual acuity and visual quality secondary to post-LASIK corneal ectasla, and the need for 
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post-operative care and treatment. Discovery has been completed, a note of Issue/certiflcate 
of readiness has been filed, and this action Is now ready for trial. Defendants presently move 
for summaryjudgment dlsmlsslng the complaint, pursuant to CPLR 9321 l(a)(5) and CPLR 5214- 
a, on the ground that the action may not be maintained because of the statute of limitations. 
Plaintiffs presently cross-move to amend the complaint, pursuant to CPLR §3025(b), and for 
sanctions and costs against defendants. 

Defendants’ Motion For Summary Judnme n# 

CPLR $214-a sets forth, In pertinent part, “[aln action for medical ... malpractice must be 
commenced wlthln two years and SIX months of the act, omlsslon or failure complained of or 
last treatment where there is contlnuous treatment for the same illness, lngury or condition 
which gave rise to the said act, omission or fallure.” Generally, a medlcal malpractice action 
accrues on the date of the alleged wrongful act. See Plummer v. New York Clty Health and 
Hosplfals Corporatlon, 98 NY2d 263 [2002], citing Nykorchuck vHenrlques, 78 NY2d 265,258-259 
[ISSI] .  However, where there is a continuous course of treatment for the conditions giving rise 
to this malpractice action, the running of the applicable statutory period is tolled during the 
period of continuous treatmentt. See Young v New York C/ty Health & Hosps. Corp., 91 NY2d 
291 [1998]; Langsam v. Terraciano, 22 A.D.3d 414 [ lat Dept. 20053. 

The pollcy reasoning underlying the continuous treatment doctrine Is that ‘‘a patlent 
should not be required to interrupt corrective medical treatment by a physician and undermine 
the continuous trust in the physician - patient relatlonshlp In order to ensure the timeliness of 
a medical malpractlce action.” See Young v New York City Health & Hosps. Corp., supra. 
However, “[a] patients continuing general relatlonshlp with a physician, or routine, periodic 
health examlnatlons will not satlsfy the doctrine’s requirement of ‘contlnuous treatment’ of the 
condition upon which the allegations of medlcal malpractice are predicated” Id., cltlng Massle 
v. Crawford, 78 NY2d 516 [1991]; McDermott v. Torre, S6 NY2d 399 [1982]; see also Plummer v. 
New York Clty Health andHospltals Corporatlon, supra [“[rloutine examinations of a seemlngly 
healthy patient, or visits concerning matters unrelated to the condition at Issue giving rise to the 
claim, are lnsufflclent to Invoke the beneflt of the doctrine”]. “Essential to the appllcatlon of the 
continuous treatment doctrine Is ‘a course of treatment established with respect to the condltlon 
that glves rise to the Iawsult’.” Plummer v. New York C/ty Health and Hospitals Corporation, 
supra, quoting Nykorchuck v Henriques, supra. 

Defendants herein argue that the contlnuous treatment doctrine is not applicable to the 
Instant action, and, as a result, the action Is time-barred as it was commenced after the two 
years and six months limitations period. Plalntlff, Johnson Devadas, first consulted with Dr. 
Nlksarll on March 25, 2004, to discuss the possibility of having LASIK surgery performed. 
Thereafter, on April 7,2004, Dr. Nlksarli performed LASIK surgery to both of Mr. Devadas’ eyes. 
Mr. Devadas made three post-LASIK follow-up vlslts; on Aprll 8, 2004, Aprll 19, 2004, and May 
19,2004. According to defendants, Mr. Devadas made no complaints during these visits and his 
best corrected vlslon consistently remained 20/20 bllaterally, during this time. Defendants 
contend that at the May 19, 2004 visit “it was concluded that plaintiffs LASIK surgery had been 
successful.” Defendants further contend that despite belng advised by Dr. Nlksarll to schedule 
a routine ophthalmology check-up wlthln three to SIX months, Mr. Devadas failed to do so, and 
discontinued treatment for approximately three years. Mr. Devadas eventually returned to Dr. 
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Nlksarll on February 21,2007, and complained of blurry vlslon. Defendants claim that this was 
the first tlme Mr. Devadas complained of blurry vision. 

Defendants argue that Mr. Devadas’ last treatment relating to any issues arising out of 
the LASlK surgery was on May 19, 2004, and, therefore, the statute of llmltations expired in 
November of 2006. As a result, It Is argued, that this action, whlch was commenced In May of 
2007, is untimely. According to defendants, Mr. Devadas’ February 21,2007, visit to Dr. Niksarli 
related to new complaints of blurry vlslon, and was not part of a contlnuous course of treatment 
relating to the April 2004 LASIK surgery. Therefore, It Is argued, the continuous treatment 
doctrlne Is not appllcable. 

In support of their motlon, defendants rely upon, Infer ala,  the affidavit of an expert 
ophthalmologist, who sets forth that one cannot conclude that plaintiffs ectasia, also referred 
to as keratoconus, that developed three years after his LASIK surgery was caused by the LASIK. 
The expert states that keratoconus, which is a degeneratlve corneal dlsease that effects 
approximately 1 In 2000, is likely a genetlc dlsorder that usually manifests itself in the late 
second or third decade of life. The expert opines that “plalntlff, In fact, likely was destined to 
develop keratoconus w e n  without LASIK.” Accordlng to defendants’ expert, plaintiff exhibited 
no signs of a keratoconus or ectasia propensity prior to his LASIK surgery as “no cllnlcal slgns 
of keratoconus were noted on preoperative exam, refraction was normal wlth best corrected 
vision of 20/20 in both eyes, corneal thlckness was normal, there wa5 no corneal steepening, 
and corneal topography was normal.” The expert adds that the tlssue removed during the 
procedure - 30 microns In one eye, 37 in the other -was mlnlmal and the residual stromal bed 
was normal. The expert specifically stated that the standard of care to avoid ectasia suggests 
that 250 microns of tlssue remalns after LASIK, and in the instant actlon approximately 300 
microns of tissue remained In both of plaintiff s eyes followlng hls LASIK surgery. Defendants’ 
expert opines that plaintiffs “[slurgery was planned and accomplished without any deviation,” 
and, thus, “there Is no lndlcatlon or suggestion that surgery was causatlve of later keratoconus 
development In this case.” 

With respect to whether Mr. Devadas’ February 21,2007, visit to Dr. Nlksarll constltuted 
continuous treatment that related to the performance of the LASIK surgery at Issue, defendants’ 
expert opines: . . .., . . I . ”  . , 7 , r  

“[tlhe plaintiff came to defendant on March 25, 2004 wlth complaints of 
nearsightedness for whlch plaintiff was treated with LASIK on April 7, 2004. 
There were no other findings at that tlme. Furthermore, there were three 
follow-up examlnatlons after the LASlK procedure - April 8, 2004, April 19, 
2004 and May 19,2004. In the plalntlft’s chart for all of these 2004 visits, there 
were no patient complaints, specifically no complaints of blurry vision. 
Outcome was good with 20/20 visual acuity In both eyes. When the plaintiff 
returned nearly,3 years later on February 21,2007, it was for a new complalnt 
of blurry vision. Thus, the 2007 visit was for a new complalnt unrelated to hls 
2004 condltlon of nearsightedness for whfch LASIK surgery had been 
perform e d . ” 
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In opposltlon, plalntlffs argue that there exists a questlon of fact wlth respect to whether 
there was continuous treatment of Mr. Devadas by Dr. Nlksarll from the tlme the LASlK surgery 
was performed In Aprll of 2004, through the tlme he returned to Dr. Nlksarl for treatment on 
February 21,2007. Plaintiffs have submitted the expert affidavit of an ophthalmologist, who at 
the outset states that In his oplnlon “medlcal malpractlce was commltted In thls matter, and that 
there was continuous treatment between Mr. Devadas and Dr. Niksarli.” He further opines that 
“plaintiffs keratoconus or post-LASIK ectasia was a direct and proximate cause of hls April 7, 
2004, LASIK surgery with Dr. Niksarli.” According to plaintiffs’ expert, based upon his pre- 
operative clinical presentatlon, on March 25, 2004, Mr. Devadas presented wlth forme fruste 
keratoconus, which is a contraindication for LASlK surgery.’ Plaintiffs expert sets forth that on 
March 25,2004, Mr. Devadas presented wlth an asymmetry between hls left and rlght corneas, 
wlth a difference in steepness that is susplclous for forme fruste keratoconus. The expert 
further sets forth that the shape factor of Mr. Devadas eyes were abnormal and he had a high 
corneal irregularity measurement, lndlcatlng a worsenlng pathology such as keratoconus. 
Addltlonally, the expert states that Mr. Devadas pre-operative pachymetry was thin, also a factor 
that put him at helghtened risk for post-LASIK ectasla. 

Plalntlff s expert opines that Mr. Devadas’ treatment of Dr. Niksarli constitutes continuous 
treatment. The expert bases thls oplnlon on the followlng facts: 

“(a) Mr. Devadas’s [SIC] complaint of blurry vlslon In 2007, was the same 
complaint of blurry vlslon and poor vlsual acuity from 2004; (b) the cause of 
Mr. Devadas’s [sic] complaints were the same in 2004 and 2007, namely the 
patient’s refractlve error; (c) the same body part was belng examlned and 
treated throughout, namely the corneas; (d) to the extent that the patient had 
[forme fruste keratoconus], It Is my oplnlon that the LASIK surgery caused the 
dormant, sub-clinical condition to become post-LASIK ectasia.. . .; (e) post- 
LASIK ectasia can cause complalnts with vlsual quality, including, without 
Ilmltatlons, blurriness about which the patient complained due to Induced 
refractive error; and (f) Mr. Devadas qulckly returned to Dr. Niksarli after 
observing a worsening of his vlslon. ’I 

Additionally, plaintiffs’ expert states that based upon the facts herein continued treatment was 
“expllcltly antlclpated” by both Mr. Devadas and Dr. Niksarll. 

In addition to the aforementioned physlclan’s affidavit, plaintiffs’ rely upon an affldavlt 
submitted by Mr. Devadas. Mr. Devadas sets forth In hls  affldavlt that he first presented to Dr. 
Nlksarll on March 24, 2004, for the purpose of correcting his vislon wlth LASIK surgery. After 
being assured by Dr. Niksarli that he was a suitable LASIK candidate, Mr. Devadas agreed to 

Plaintiffs’ expert explains that forme fruste keratoconus Is a dormant and stable 
condition that develops Into post-LASIK ectasia after the performance of LASIK surgery. 
Accordlng to the expert, post-LASIK ectasia, like keratoconus, Is the thlnnlng, 
weakening and bulglng of the cornea that creates a vlsual distortion, including “Induced 
refractlve error, blurred vlslon, halos, ghosting, starburstlng, double vlslon, 
photosensitivity, contrast sensitivity, and poor nlght vlslon.” 
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undergo LASIK. Accordlng to Mr. Devadas, prlor to agreelng to the LASlK surgery, he was told 
by Dr. Nlksarll that there was a lifetime guarantee, and, If his vision should change in the future, 
Dr. Niksarli would perform corrective surgery or an enhancement free of charge. Mr. Devadas 
later learned that Dr. Niksarli’s lifetime guarantee is called the “20/20 Commitment’’ and “Vision 
for Life Commitment” and is advertised on Dr. Nlksarll’s webslte. 

Mr. Devadas undewent LASlK surgery on April 7, 2004. Mr. Devadas states In his 
affidavit that he made hls first post-LASIK visit to Dr. Niksarli the very next day, April 8, 2004, 
and at that tlme he informed Dr. Niksarli that he was experiencing blurry vlslon. He was also 
experienceing headaches, discomfort and tearing at thls tlme. Accordlng to Mr. Devadas, he 
was advlsed by Dr. Nlksarll that blurry vision was part of the healing process, and that the blurry 
vlslon may also be the result of an undercorrection, whlch may require a LASIK enhancement 
In the future. Mr. Devavdas returned to Dr. Nlksarll on April 19,2004, for hls second post LASIK 
follow-up vlslt, and, as he sets forth in his affidavit, again made complalnts of blurred vision. 
He states that Dr. Nlksarll again Informed him that blurry vision was part of the healing process, 
and that the blurry vision may also be the result of an undercorrectlon, whlch may require a 
LASIK enhancement in the future. 

Mr. Devadas third post-LASIKfollow-up wa3 on May 19,2004. He sets forth in his affidavit 
that he again complained of blurry vlslon, and that Dr. Nlksarll’s response was the same. 
According to Mr. Devadas, during the May 19,2004 visit to Dr. Niksarli he wa3 informed that his 
vision was stable, and that he need not return unless his vision changed. Mr. Devavdas states 
that by this time he had adapted to the blurry vlslon. Mr. Devadas affirms that he dld not mlss 
any follow-up appointments, desplte defendants’ contention to the contrary. Mr. Devadas began 
to notice a decline In hls vlslon In early 2007, and, as a result, visited Dr. Nlksarli on February 
21,2007, seeking re-treatment or an enhancement. According to Mr. Devadas, It was at thls tlme 
he was Informed that he had keratoconus,or ectasla. H e  states that Dr. Nlksarll advised him that 
he had always had this condition and that It wa3 the reason for his blurred vlslon. Mr. Devadas 
adds that Dr. Niksarli never advised hlm that he had thls conditlon prlor to hls LASIK surgery, 
or that he presented wlth a contralndlcation to the procedure. 

With respect to his continuous relationship with Dr. Niksarli, Mr. Devadas states: 

‘‘[flrom the period of March 24, 2004 through and untll February 21, 2007, I 
reasonably believed Dr. Niksarli to be my ophthalmologist. I did not see any 
other ophthalmologist durlng that tlme. Based upon Dr. Nlksarll’s 
representatlons to me that I would have a lifetime guarantee, I believed that 
Dr. Niksarli and I both contemplated contlnulng treatment for my vlslon Into 
the future. I believed that Dr. Nlksarli, was, and would continue to be, my 
LASIK surgeon for the remainder of my life. 

My complaints of blurry vision, headaches, discomfort and tearing were 
constant from the time Dr. Nfksarll performed the LASIK surgery, through the 
time of my last visit to him. It was not a new symptom or conditlon. 
Consequently, I treated with Dr. Nlksarll on a continuous basis. And, the 
treatment at all times concerned was the same condition of my corneas.” 
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Based on the affidavits of plalntlffs’ expert and Mr. Devadas, the Court finds that an issue 
of fact exists as to whether Mr. Devadas was recelvlng contlnuous treatment with respect to hls 
April 2004 LASIK surgery from the time of the LASIK surgery through the date of his last visit 
to Dr. Niksarli on February 21, 2007.2 Accordingly, defendants’ motion for summary Judgment 
dismissing the complaint, pursuant to CPLR §3211(a)(5) and CPLR §214-a, on the ground that 
the actlon may not be malntalned ,because of the statute of limitations, is denied. 

Plaintiffs’ Cross-Motion 

Plaintiffs presently cross-move to amend the complaint, pursuant to CPLR §3025(b) to 
add a cause of action for prlma facie tort and a clalm for punltlve damages. Plaintiffs argue that 
Dr. Nlksarll Intentionally altered his treatment records for both Mr. Devadas and his wife, 
Saramma, to conceal his malpractice hereln. In support of this cross-motion plaintiffs rely upon, 
Mer a h ,  the affldavlt of a forensic expert who analyzed the medlcal records of Johnson and 
Saramma Devadas. Accordlng to plaintiffs’ forensic expert, a notatlon was made at the bottom 
of a record that was created on March 25, 2004, that sets forth that the risks, benefits and 
alternatives to LASIK were explained to Mr. Devadas, and that such rlsks, benefits and 
alternatives were set forth on the following page (the addendum3). However, accordlng to 
plalntlffs forensic expert, such notation was made at a different time than the rest of the 
notations on that page. Furthermore, accordlng to this expert, the addendum, whlch sets forth 
the rlsks, benefits and alternatives that were purportedly explalned to Mr. Devadas “was 
artlflcially aged In a manner not consistent with the normal storage of medlcal records.” 
Plalntlffs’ forensic expert also points out that these medical records had previously been tested, 
presumably by a representative of defendants. 

Plalntlffs’ forensic expert similarly sets forth that a notatlon was made at the bottom of 
one of Saramma Devadas’ treatment records lndlcatlng that the risks, beneflts and alternatives 
to LASIK was explained to her, and that such risks, benefits and alternatives were set forth on 

It Is noted that although defendants do not appear to be seeklng summary 
judgment on the grounds that there were no departures from good and accepted medical 
practice in the treatment of plaintiff, their expert’s affldavlt sets forth that the medical 
treatment rendered to plaintlff was wlthln the standard of care. In opposltlon, plalntlffs’ 
expert opines that the LASlK surgery performed on plalntiff by Dr. Nlksarll was 
contraindicated, and that the performance of such surgery caused plaintiffs post-LASIK 
ectasia. Based upon the conflicting expert affidavits submitted by the parties, It appears 
that Issues of fact and credlblllty exist in connection with whether performance of the 
subject procedure was contraindicated. Such Issues cannot be resolved on this motion 
for summary judgment (see Bradley v. Soundvlew Healthcenter, 4 AD3d 194 [ ls t  Dept. 
20041; Morrfs v Lenox Hill Hosp., 232 AD2d 184 [1996]). 

The addendum is a handwritten page, also dated March 25, 2004, whlch 
extensively sets forth the rlsks of the procedure. It Is noted that a pre-printed Informed 
consent form was slgned by Mr. Devadas on April 7,2004, the day of the subject LASIK 
surgery. 
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an addendum. The expert again finds that such notatlon was made at a dlfferent time than the 
rest of the notations on that page. With respect to such addendum, however, the forenslc expert 
sets forth that no such addendum was Included in Saramma Devadas’ treatment records. 
Plaintiffs’ contend that such evidence demonstrates that Dr. Niksarll altered these records In an 
effort to conceal his malpractice hereln, and seek to amend the complalnt, pursuant to CPLR 
§3025(b) to add a cause of actlon for prima fade tort, as well as a clalm for punitive damages. 

CPLR 3025(b) sets forth, In pertinent part that, leave to amend a pleading “shall be freely 
glven upon such terms as may be just.. , .” Notwithstanding, “where the amendment is sought 
after a long delay, and a statement of readlness has been filed, Judlcfal discretion In allowing the 
amendment should be ‘dlscreet, circumspect, prudent and cautious’.” Cseh v. New York City 
Transit Authority, 240 AD2d 270 [ ls t  Dept. 19971; see also Countrywide Funding Corp. v. 
Reynolds, 41 AD3d 524 [2d Dept. 2007l[“where an appllcatlon for leave to amend is sought after 
a long delay and the case has been certified as ready for trial, ‘judlclal discretlon In allowing 
such amendments should be discrete, clrcumspect, prudent, and cautious'"]; Comsewogue 
Union Free SchoolDlst v. Allied-Trent Roofing Systems lnc., 15 AD3d S23 [2d Dept. 2005][“when 
leave [to amend] 13 sought on the eve of trial, judlclal dlscretion should be exercisedsparlngly”]. 
The decision whether to grant leave to amend a pleading Is left to the dlscretlon of the Trial 
Court, and In exercising such dlscretlon the Court Is to consider “how long the amendlng party 
was aware of the facts upon which the motion was predicated, whether the amendment is 
merltorlous, and whether a reasonable excuse for the delay was offered.” Romeo v. Arrigo, 254 
AD2d 270 [2d Dept. 19981; Rose v. Velletri, 202 AD2d 566 [2d Dept. 19941. 

With respect to the merit of a proposed amendment, It Is well settled that the party 
seeklng to amend a pleading must demonstrate the merit of the proposed amendment, and 
allege legally sufficient facts to establish a prlma facie cause of actlon. See Davls & Davls, P.C. 
v. Morson, 286 AD2d 584 [ ls t  Dept. 20011; Perefich v, Clfy ofNew York, 263 AD2d 410 [ lst  Dept. 
19991; Daniels v. Emplre-Orr, Inc., 151 AD2d 370 [ lst  Dept. 1989]; East Asia Company, lnc. v. J.H. 
Corash, 34 AD2d 432 [ ls t  Dept. 19701. “If the facts alleged are incongruent with the legal theory 
relied on by the proponent the proposed amendment must fall as a matter of law.?’ Denlels v. 
Emplre-Orr, lnc., supre. Defendants herein oppose plalntiffs’ cross-motlon to amend the 
complalnt, arguing that plalntlffs’ proposed amendment is without merit. 

Plalntlffs seek to allege a cause of action for prlma facie tort. The elements of a cause 
of actlon for prima facie tort are: (1) the intentlonal Infliction of harm; (2) that results In special 
damages; (3) wlthout any excuse or Justification; (4) by an act or serles of acts that would 
othewlse be lawful. See PJI 3:7, citing Freihofer v. Hearst Corp, 65 NY2d 135 119861, Curlano 
v. Suozzi, 63 NY2d 11 3 [1984], Burns Jackson Miller Summlt 8 Spitzer v. Lindner, 59 NY2d 31 4 
[1983], et a/. Prima facie tort Is reserved for wrongful or malicious conduct that does not fall 
within any traditional category of tort. See Curlano v. Suozrl, supra. However, prlma fade tort 
“should not ‘become a “catch-all” alternative for every cause of action whlch cannot stand on 
its legs’.” A plaintiff Is not permitted to circumvent the unavailablllty of a cause of actlon by 
simply labeling that cause of action as one for prime facie tort. See Murphy v. Amerlcan Home 
Products Corp., 58 NY2d 293 [1983][plaintiff not permltted to circumvent the unavailability of a 
tort claim for wrongful discharge of an at-wlll employee by recastlng the non-actionable claim 
as one for prima facie tort]; Drag0 v. Buonagurio, 46 NY2d 778 [1978J[plalntlff could not bring 
a prima facie tort actlon agalnst attorney for brlnglng baseless legal proceedings on behalf of 
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a cllent because Courts had not recognized any tort llablllty as against an attorney based on 
such actlons]. In the Instant action, plalntlffs contend that hs a result of Dr. Niksarii’s intentional 
and malicious action, i,e., altering plaintlffs’ medical records, they were InJured by Incurring 
addltionai costs In connection with the prosecutlon of this case, 

Plaintiffs acknowledge in their movlng papers that New York does not recognlze a cause 
of action that permits a plaintiff to recover in tort where a defendant physlclan alters pertinent 
medlcai records In an attempt to obstruct justice and avoid prosecution for medlcal 
malpra~tlce.~ Notwithstandlng, plaintiffs urge the Court to permit them to proceed against 
defendants under this theory of llablllty under the label of prima fade tort. As set forth above, 
prlma fade tort Is not a “catch-all” alternative for every cause of action which cannot stand on 
Its legs, and cannot be used to circumvent the unavallabllity of a cause of action. New York 
Courts have not recognized a cause of actlon for the intentional falsification of records by a 
physlclan In an effort to avold malpractice liability. Therefore, this Court cannot permit plalntlffs 
to proceed against defendants under this theory of liability, even if they seek to label the cause 
of actlon as one for prlma fade  tort. Accordingly, the Court flnds that plaintiffs’ proposed 
amendment Is without merit, and, thus, plalntlffs’ cross-motlon to  amend the complaint, 
pursuant to CPLR §3025(b) to add a cause of actlon for prima fade tort Is denled. 
Notwithstanding, at trlai, plaintiffs wlii not be prevented from questionlng Dr. Nikaaril with 
respect to the alleged post-treatment tampering of plalntlffs’ records. Such evidence is clearly 
relevant to the issue of Informed consent, and will also bear upon the credibility of Dr. Niksarll, 
as well as the plalntiffs. If the Jury flnds from the evidence presented at trial that Dr. Niksarli 
intentionally altered plaintiffs’ medical records, the Jury may infer that such records were altered 
because accurate, unaltered records would have been adverse to Dr. Nlksarll’s Interests. See 
Pharr v. Cortese, supra. 

To the extent that plaintiffs seek to amend the complaint to seek punitive damages in 
connection with the exlstlng causes of action for medical maipractfco and lack of informed 
consent, such amendment must also be denied as it too is without merit. The record Is devoid 
of any evidence that the treatment rendered by Dr. Nlksarll to Mr. Devadas was so wantonly 
dishonest, grossly lndlfferent to patient care, or so malicious and/or reckless to sustain any 
award of punitive damages. See Williams v. Halpern, 26 AD3d 407 [ l s t  Dept. 20063; Arnold v. 
Slegel, 298 AD2d 363 [2d Dept. 20021; Charell v, Gonzalez, 251 AD2d 72 [ lst  Dept. 19981; Luby 
v. St. John’s Eplscopal Hosp., 220 AD2d 390 [2d Dept. 19951; cf. Graham v. Columbia- 

in Pharr v, CoTfese, 147 Misc.2d 1078 [N.Y. Sup. Ct. 19901, Judge Stanley L. 
Sklar squarely addressed the issue of whether a new cause of actlon would be created In 
tort for the intentional faisiflcation of records by a physician in an effort to avoid 
rnalpractlce llablllty. See also Whlttlesey v. Espy, 1996 WL 689402 [S.D.N.Y. Nov. 26, 
19961. Judge Sklar declined to recognlze such a cause of actlon, especially where 
plaintiff could not demonstrate any Injury reaultlng directly from the alleged altering of 
the records, elther by effectively depriving plaintiff of the prosecution of the malpractice 
clalm or by adversely affecting the medical treatment of plaintiff. Addltionaliy, It is noted 
that Judge Skiar was not persuaded by the argument of plaintiff thereln, that the 
physician’s alleged altering of the records caused her injury by making the prosecution 
of her case more difficult and expensive. 
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Presbyferlan Medical Center, 185 AD2d 753 [ ls t  Dept. 19921. Plalntlffs argue that the conduct 
of Dr. Nlksarli in connection with his alleged tampering with plaintiffs’ medical records Is gross, 
wanton, wilful and morally culpable and Is sufficlent to sustaln any award of punitive damages. 
However, this conduct does not arlse from medical treatment rendered to Mr. Devadas, as it is 
alleged to have occurred subaequent to the time of the malpractlce hereln, and, thus, it may not 
provide a basis for Imposing punitive damages as agalnst defendants In connectlon with 
plaintiffs causes of action for rnedlcal malpractlce and lack of Informed consent. 

Lastly, plaintlffs’ cross-motion also seeks to impose sanctlons upon defendants for there 
allegedly wilful and contumacious behavior In failing to comply with the discovery orders of this 
Court. Desplte plaintiffs’ arguments to the contrary, the Court does not flnd defendants non- 
compliance herein to be wilful and conturnadous, and In Its dlscretion, denies that portion of 
plalntlffs’ cross-motion seeking sanctions. See CPLR 531 26. 

Eased on the foregoing, It Is hereby 

ORDERED that the motion by defendants for summary judgment dlsmisslng the 
complaint, pursuant to CPLR §3211(a)(6) and CPLR §214-a, on the ground that the action may 
not be malntalned because of the statute of llmltations is denled; and It Is further 

ORDERED that the cross-motlon by plalntiff to amend the cornplalnt, pursuant to CPLR 
§3025(b), and for sanctions arid costs agalnst defendants Is denled; and It Is further 

ORDERED that counsel for all parties are to appear before the court on May 13,2009, at  
9:30am, at 60 Centre Street, room 228, Part 29, for a pre-trial conference. 

Dated: 4/20/2009 
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