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SCANNED ON 412212009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
Paul w O O L ~ ~  

J.S.G PART PRESENT: 
Justice 

- v -  
MOTION SEQ. NO. 00). 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
PAPERS NUMBERED I m 

I Answering Affldavits - Exhibits 

Replying Affidavits 

Cross-Motion: d s  U N O  

Upon the foregoing papers, it is ordered that this motion 
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P 1 ai i i  ti ff, 

- a g l  I1 st - Index No. 
! 

HSlNG WE1 CHlBN, M.T.P. AUTO LEASING & 
SERVICES, INC. and DANIEL FERNANDEZ, 

PAUL WOOTEN, .I. : 
-1 

Del‘endanl M.T.P. Aula Leasing Sr Services, Inc. (MTP) niovcs for- leave 10 ameiid its 

aiiswcr and for s u ~ ~ ~ i i i a r y j u c l g i ~ i ~ ~ i t  dismissing the complaint mid all cross claims brought asainst 

i t ,  Dcfcriclniits I-lsirig Wei Cliieri (Cliicii) and Danicl Fernandez (Feriinndez) cross-move for 

similar relief as M?‘P. 

This action arises froiii a iiiotor vehicle accident that occui~ecl 011 J ~ l y  27, 2004. Tong 

Ling Wu (Plainliff) was a passenger iii a veliicle owiied by M‘l’P and operated by Chicn. Phint i f f  

aind Cliien were both eniployccs of non-pai-ty Photo Experts, Inc., which had leased the vehiclc 

li-om MTP i i i  April 2003, pLirsuaiit to a written agreemcnt. Wliilc plaintiff aiid Cliien were en 

I-otite to [lie premises of ;i ctislomer located in Irvington, New Jersey, tlicir vehicle collided with a 

vehicle operaled by  Femandez. As :I result, plaiiitif’f sustailied serious injuries. 

M‘W skiles that when i t  served its verified aiiswei-, it was not aware that plaintiff, only 

Banla-tiptcy Code. MTP \vas not aware ofplaiiitifl’s status as a bankrupt ~ i n t i l  March 1 ,  2007, 

\vlien plaintill testified at a cleposi tion. MTP contends that because plaintiff declared bankriiptcy 
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after comiiieiiciiig this action, bLit neglected to disclose this action as an asset in his baiikruplcy 

filing, lie laclts thc capacity to sue. MTP seeks leave to serve an anieiidecl answer with the 

afiirmative defcnse that plainlifrs failtire as a baiiki.Lipt to include this action among his 

scliecluled assets i n  his bankruptcy petition renders him incapable of proseculiiig this action. 

Upon amcndmcnt of the answer, MTP seeks summaryjLtdgmeiit dismissing the complaint on the 

grouiid that plaintiff lacks tlie legal capacity to sile. 

M TI] ci uc 1 ;ires t h a t  sii ni t i  1ai-y , j  ~iil3111 en  t i s a Iso iippropri ;I te o ti (lie g o  ti nd t li a[ pl ;I i 11 t i  I‘l’ s 

aclioii is bai.t.ecl by section 29 (0)  of thc Workcrs’ Cornpcnsatioii 1,aw. M T P  asserts t h a t  plaintiff 

has publicly adiiiittcd h a t  he receivcd workers’ compciisation payiiients relaled to the accident. 

M‘I’P iirgues h a t  its ;1 result of receiving payments, he is prevented from suing his co-workcr 

Chien as well as MTP. 

MTI’ seeks Ilie clisinissal of cross clainis brought by Fcrnniidcz based Lipon a release 

Turnislied by him in consideration of$1,500. In pertinent part, the release provides: “I 

specifically relcasc tlie claiiiis arising out of that certain seqLience of events that occiirred at the 

followitig lime and place: 07/37/04 011 16“’ Ave. & 21” Street in Irviiigtoii, NJ.” MTP coritciids 

that this release was hi-nished hy Fei-tiandez after plaintirl-Iiad coiiimenced this actiori and aFter 

Fci-naticlcz sci-vcd his iLi Is\VCI- containing cross claims against both hlTP and Chien. M‘I’P also 

contends that [lie release jJrovided by Feinnndez was Icnowingly given, with the advice of an 

attorney, ;ind contailis no anibiguilies. 

Cliien seeks leave to amend his answer to allege that plaintiff laclts tlie capacity to sue 

Iiini duc to plairitiff s hiliirc to includc this suit i n  his bankruptcy iiliny. Cliien also claii-ris thal 

plaintiff is bail-ed froiii briiiging this aclioii due to the Worker’s Compensation Law. The release 
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from Feiiiaiidez allegedly prevents him from bringing a cross claiiii against Chien. 

Fct-iiaiidez sccks leave to amend his answer to allege that plaintiff lacks the capacity to 

sile diie to plaintiffs faillire to include this suit in his bankruptcy filing. He states that the 

release does not prevent him From bi-ingins cross clnims against the o t lw defendants. He asserts 

[Iizit hc‘ \viis not an’ai-e ol‘tliis la\\mii[  M’hcn he exectiled 1l1e I-elcase, IHc :1lso xserts that tllc 

i-ele:isa does not piwelit him fi.oi11 bi.inging dcfcnses or cross claims. 

Plninlifl’acknowledges t h a t  he did not include this lawsuit in his bankruptcy filing. He 

has proceeded to anleiid the caption of this action so that the plaintiff bringing this action is 

Robcrl .I .  Miisso, ;IS ‘I’nislce orplainIiT[’s estate. Plaintiffclaims t h a t  a stipiilatioii by all the 

pal-ties icsultcd in this cliangc in the caption. 

Plaintifl‘contends that MTP is not exonerated h i i i  this action because o r  the Worker’s 

Conipeiisation Law. Plaintiff is claiming under section 29 ( I ) ,  which allegedly peniiits him lo 

collcct benelits aiid bring ai1 action aguinsl third pal-ties. He statcs that, because his co-worker is 

no( the sole proximate caiisc ol‘tlie accident, M‘I’P is not iiiimim to this suit. 

MTP, in its I-eply, a i -yes  tlial plaintiffs failure lo 1i;iiiie the rcal pat-ly in interest cannot bc 

remedied by substitution. MTP claims that the attempt to substitute the bankruptcy trustee does 

not ciirc the defcct that plaintiff lacks standing to sue. 

MTP argues that becaiisi: ;III :iction agaiiist a co-eniployee is barred by the Worker’s 

Compensation Law, the actio11 against MTP, whose liability is derivativc of any liability on the 

co-employee’s p u t ,  is likewise barred. 

In a reply to Feimaiidez, MTP coiiteiids that Fernandez falsely disavowcd kiiowledge o r  

this pcnding lawsuit i n  his iiiotion papers. MTP claims the release is uiinimbiguous and that its 
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lari~iiagc leaves no room lor  doubt as to the intent of tlic parties. 

Plai~itifi’subiiiits a copy of tlie stipirlation signed by counsel of tlic parties and so ordercd 

by this cotirI. As n restilt of this stiptil;ition, the substitution of  plaiiitiffiii this action is valid and 

tlic trtistee in batikruptcy has standing to bring this action. There is no need for plaintiff to 

~-ecommence this suit wliereus deli-ndanls do not dispiite the validity ol‘ the slipulation. 

‘The court finds that MTP is ininitme rroiii the suit by virtue of section 29(6) of 

IIicWorker’s Compensation Law, as is Chien. MTP, as owiier of the vehicle operated by ;I co- 

woi-kcr of plaintirf, caiinot be vicariously liable for the negligence of said co-workcr who is 

itiimiinc li-om dii-cct lid-,ility on tlic basis thal both plaiiitirl‘ and the co-workei- arc co-employces. 

See Chi-isiiuiiseii 11 Silwi- /,die Coiitmcting Corp., 188 AD2d 507 (2d Dept 1992). There is no 

allegation ofiiidependent ncgligence by MTP. See Rose v Gelco Corp., 261 AD2d 351 (3d Dept 

1099). Fcinanclez, ;IS a h i r t l  pal-ty i n  this xtioil,  can be sued for ncgligericc. 

As foi- the release, it  is settled Ihat a valid release wliicli is clear aiid ambiguous on ils face 

~irid which is kiiowingly and voluiitai-ily entered into will be enforced as a private agrccment 

belweeii the parties. Ser Chuii~iliiy 1’ G w w f e ,  262 AD2d 5 18 (2d Dept 1999). The release will 

bc siven cfec t ,  regardless or  oiic party’s claim that he intended so~iictliiiig elsc, / ( I .  

The court h i d s  that h e  release cotitnilis sufiiciently hroad langtiage to include cross 

claiins related t o  this accident. Tlierefore, Feniandcz is precluded fi‘on~ bringing cross claiins 

against his co-defeiidants, The allegation that Femandez was unaware of tlie pending litigation 

against Iiiiii is countered by evidence tha t  he was aware. 

hccoi-diiigly, i t  is 

ORDERED tl i i i l  dtfcnd;iiirs M’TP’s motion :ind Chien’s cross iiio(ion for leave to aiiieiid 
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their answers is granted and the motion and cross motion for simimary judgment is granted and 

the complaint is dismissed as to these pi t ies  with costs and disbursements to defendants as taxed 

by the Clerk of thc Court upon ;i subinissioii of an appropriate bill ofcosts; and it is firrtlicr 

ORDERED that defendant Fernandez's cross motion for leavc to amend his answer and 

Tor summary judgment is denied and his cross claims are hereby dismissed; and it  is fiirther 

OlCDERED that tlic Clci-k is directed to enter judgment accordingly. 
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