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SCANNED ON 412212009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK 
COUNTY 
PRESENT: HON. JOAN A. MADDEN PART fi 

Justice 

THE CADLE COMPANY 

Petitioner, 

- v -  

WElL CORNELL MEDICAL COLLEGE, 

The following papers, numbcrcd 1 

Notice of Motion/ Order to Show ( 

Answci-iiig hrlidavils - - - -  Exhibits 
I 

INDEX NO. : 1 1 1 168/08 

MOTION SEQ NO: 002 

. . . . . . . . . . .  . - . . . . . . . . .  . . . . . .  -. .... - - . . . . . . . . . . . .  - ... I 
I ._ . , 

Kcplyiiig Affidavits I 
Cross-Motion: [ ] Y e s  [ x] No 

Respondent imves,  by order to sholv caLise, pursuant to CPLR 2221 (d) and CPLR 

222 1 (e) for reargument and relicwal of this court decision, order and judginent datcd November 

12, 200s (“the original decisioil”), nrhich granted thz petitioner’s :ipplication for contempt on 

del’ault to the exteiil of ol-dcring respondent to coinpl). lvith a subpoena to pi-oducc ccrtain 

peiision plans documents. Petitioncr opposes ths motion. 

B a clc sro 11 11 d 

Pctitioiicr is the assignee of a jud-msnt that \vas entered 011 May 12, 1992 against non- 

pal-ly Robert Millillail (“Millnian) and his co-defcndants in the sum of $240,292.54.’ Millnian is 

an employcc ofrcspondciit and is a ineiiibsr of irs faculty. By subpoena dated Fcblualy 36, 2OOX, 

’It appears fioin tlic piipcrs illat afler deductiiig nioncys received by Millimn’s co- 
dci’eiidants in settlements, $125,000 of tlic judgment remains ~rnpaid. 
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petilioiier djrcctcd rcspoiideiit to produce on Mai-ch 28, 2008 ‘‘[all1 pli111 rloc~iiiieiits and 

applicalions relating to the 401 I< :iiid/oi. other pension plans or accounls in which Roberl 

Millman ... is a participant or olheiwise involved, including but not limited lo plans administercd 

by ‘I’lAA-CREF2 [and] [ajll documents, including hut lint limited to statements, chccks paid, 

deposits, withdrawals, wire transfers, etc., relating to the plans and/or accounts as sct forth 

above, ” 

Respoiident did not provide h e  dociiinenIs soLigIi1 by the sihpociia, and on X u y s r  15: 

2008, pctitioiicr coiiiiiicnccd this proceeding seeking to hold iwpondent in contempt. 

Respoiideiit did not respoiid the petition [or contempt and in its original decision, the co~irt 

graiited the petilion on default to the extent of directing respondent to produce the documents 

demanded in the subpoena at the offices of petitioner’s counsel 011 or before Decembcr 15, ,005. 

Piior to the date that it \vas required to produce the documents, respondent presented this CSUIT 

with the instant order to shon- C ~ U S C  sccking lcavc to rcarguc and rcncw tlic original dccIsion. 

which the court signed on Deccmber 10, 2008 and made rehrnable on December 23,20138. 

Respondent argues that lcavc to r-carguc and/or rcncw tlic original decision should be 

grantcd and, iipoii gi-anted such Icavc, tlic coritciiipt iiiotioti.sliuuld.be..dei~ied.. In particular, . 

rcspondcnt :irgucs that its fiilure to aiiswci- the subpoena was not wilful or deliberate ant1 that it  

d id  not rcspoiid to thc niotion i’or contempt since i t  was tinaware of i t ,  and that it \%!as not 

propcrly scrved with niotion. In addition, respondent asserts tlial llie saiiic subpocna is bsing 

challenged in a related iiiatler, and that to dciiionstratc its good faith, respondent will deliver thc 

documents to the offcc of Marc Elliol (“Elliol”), who is Millman’s counsel. 

.. 

111 suppoit of its application for relief, respoiideiit subinits the arfidavit of its Dcputy 

Univcr-sity Couiiscl James R. Kahn (“Kahn”) who admils receiving lhe subpoena but stam that i t  

was his LL~~i i~ ier~ ta i id i~ ig”  from spcaking to Millman’s cutinsel, that Millman did no1 n m t  the 

matcrials produccd, and that Elliol would respoiicl tu the subpoena (Kahn Aff. 71 2). Kahn funhz- 

slates lhal in November he receivcd tlic original decision and was tillable Wter  diligent inquirks 

aiiiong off-?ce staff to delennine who, if anyone, at [ 1-cspoiidciil] was served with Cadle’s 

2‘1’1AF-CRL+ is the h1idi11g vcliiclc for rctirenient plans of institutions orhighcr 
ed ticalion. 
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motion,” aiid that ‘‘ 1 was unablc to confirm that 1-espoiidciit WLIS scrved with the iiiotioii, [aiid 

that] it was not personally served on iiie” (d,11 11 3,5 ). He also statcs that he spoke to Elliol 

who indicated that he had movcd against a n  inhination subpocna in a related casc but that h e  

court had not niled 011 the request. 

In opposition to ths motion, petitioner asserts that Millimn’s objection to the subpoena 

does iiol obviate rcspondcnt’s obligation to respond and iiotcs that it infolined Kahn of this fact 

in a letter from its counsel to Kahn d a d  April 7, 2008. Petilioner also submits an affidavit of 

service showing that respondent was served personally with the contempt motion on August 25, 

200s at its office by service on respondent’s cashier, an authorizcd person to acccpt process (& 

CPLR 31 l(a)(l)). In addition, petitioncr contcnds that Millnian did not ctiallenge the subpocna 

in a separate case but cross m o l - 4  to dismiss a separatc unrelated action, and in any event, that 

relief i i ~ s  dsnisd bJ- decision and ordcr of Justice Emily Janc Goodman dated October 16, 2008. 

Following oral argmznt ,  thc pmies made a further submission regarding tlic issue as to 

wlicthcr thc documents nsre  subjcct to discovery since Iliey iclated to Mill~nan’s rctircnient 

funds. Respondcnt argues that Millman’s rctjrement annuities were excmpt from execution not 

. . .  . ..under- the Employee Retirement Income Security Act o I‘ 1974, as ariieiided (.?ERISA”) ElUSA . . -. .. . . 

aiid Ncw York’s College Retiremcnt Equities Fund (CIEF) Enablins Act, 

“110 iiioiiey provided or rcnderd by [CREF] shall be suhjeect to assignment pledge or be liable lo 

allachment ... to pay any debt or liability of such pcrson). Petitioner counters that i t  is iiot sccking 

to attach or execute upon Xlillman’s retirement assets but orily the production of documents 

related to such assets. Moreover, petitioner asserts that without the documeiirs there is no way to 

deteiinine if the funds arc cxcmpt froin execution, for a number of reasons, including fraud, 

wli ich would 1-oid othsrwisz esempt funds. 

Discussion 

9 (providing that 

A motion f i r  rearymsnt is addressed to the disci-etiori oi‘tlie COUTI, and is intended to 

give a party an opportunity to dcrnonstratc that the court overlooked or misapprehcndcd h e  

relevant hcts, or misapplied a controlling principle o l l a w .  &, Folev v Rochc, 08 AD2d 5.58, 

507 (1st Uept 1979), However, “[r]cargumcnt is not designed to afford the Linsucccssful party 

swxcssivc opportunities to rcargue issues previoirsly dccided.” Wi Iliam P. Pahl equipimcnt CorpL 
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s 1.1 c c e s s i v e o 11 p or tu iii ti e s 1 o re a r g 11 e i s s 11 e s p 1. evi o LI s 1 y d ec i dc d . ’ ’ W i 1 1 i a m  P , P ah 1 E q ii i p ni e n 1 C: o 1-17 . 

v. Icassis, 182 AD2d 22, nppcal dciiied i i i  part dismissed in part, 80 NY2d IO05 (1992) . 

“A iiiotioii lei- leave lo renew is jnteiidcd to bring to thc court’s attciition new f x t s  or 

addilional evidence which, although in existence at the time tlie original rnotion was nixie, were 

unknown to the movant aiid \vere theierore not bi-ou!Jit to rhz c~ur t ’ s  attention.” Tislimari Consti-. 

C‘orp. of New York v. City ofNcw York, 280 AD2d ?74,376 (1” Dept 2001)(citations 

om i t  led). 

Ilcro, as rcspoiidcnt did not oppose tlie contempt motion ivhich was then yrlnled on 

c l eh l t ,  a iiiotion lor reargumeiit or ~-ciicwal i s  not thc appropriate rzmedy aiid, instead, 

respondent should have iiioved lo vacate tlie original decision. However, to avoid hrtlier motiuii 

practicc, thc court will dccm rcspondent’s motion as one IO ~ a z a t s  ths on3nal decision under 

CPLK jOlj(a)( l ) .  

The courts oftliis statc liavc “adoptcd a liberal policy wirh rzspcct to opening dcfaults so 

that the partics inay have their day in  court.” Bcllorrw v. Shiffmm, 137 XD2d 590 (1”  Dcpt 

1990); see also, Atiditlo v. TICJCSLIS, 15 AD3d 259, 259-260(lst Dept 2005). In Purtlicrance of this 

pdicy, a party may obtain reliel fi+om an order-orJudgnicnt granted on defauh where it is sl~own 

that there is ;I reasoliable exciise for the dehult, and ii nlcntoriuus claim or defense. CPLR 

501 S(a)(l);Rellomo v. Sllil.fi~iau, 157 AD2d at 590; NSI. J Foods- Inc. v. Shopwell Plaza Corp., 

63 AD2d 899(1”Lncpt 1978). 

- -  

111 lliis case, wliilc the tiiii-ci-iitcd afi-:davit of service submitted by pctitioncr demonstrates 

that personal jurisdiction was acqui rcd ovcr respondcnl, Kahn’s sworn statement that lie was not 

awarc of tlic contempt motion provides ;1 rcasoiiablc cxcusc for rcspondent’s default. 

‘Hie next qiieslioii is wlietlicr rcspoiidcnt has a rnsriroriou; b s i s  for opposing the 

contcnipt motion. Ilnder CPLR 525 I ,  the “[r]eliisal or n.i l lful  neglect of any psrsoii to obey a 

siibpoeiia ... issucd [is] pLiiiisliablc as a contempt of cour~.” The issue of whether coiiteinpt 

sanctions under CPLli 525 1 should bc applicd rcsts in  the sound discretion ofthc court. &, 

nickson v. Ferullo, 96 AD2d 745 (qLh L k p t  19S3). However, in order to find that a rciiisal or 

failure to obey a subpoena is a basis for conteiiipl, i t  must be show that the conduct is iiiteutioiial 

or willriil, & CPLR 525 1 ; ICanbal- v. C ) u d  Ciiicnia C0171, 105 AD2d 412, 41 4-41 5 (1” Depl 
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Hcrc, bascd oil Kahn’s statciiicnts in his alliclavit that he believed M~illman’s attorney was 

objecting lo Ihe subpoena i n  a related case, it cannot be said that respondent’s failur-c to respond 

l o  tlic subpocna coiistituted an intentional refiisal or willriil neglect such t h a t  conteiiipt s~ ic t ions  

are appropriate. Accordingly, the original decision is vacated, 

That being said, however, the court notes thal i t  appears from the record that  the relief 

sought by Alillrnan in the separate case did not directly addrcss whether respondent was required 

to produce documents in response to the subpoena and that while Millniaii sought lo vacate the 

rcjtraining notice in the subpocna and sanction pctitioiier for scekiiig to rcstrain tlic pension 

assets in subpocna such i-elicfwas dcnicd.3 In addition, while the pension assets that are thc 

subject ofriic subpocnas may iiltiniately be found to be exempt from execution Liiider ERISA or 

Ssx- York !m-, docuinents related to these assets are discoverable siiice they are relevant to 

xhtther or no1 the assets are proteckd undsr ERISA or State law. 

Bank of New York, 214 AD2d 109, 114 (1” Dept ~ ~ ~ ~ ) ( i i O t i i i g  that documentary evidcncc 

conlinned rhat certi licate of deposit was a pension asset protected tmder BlITSA). Notably, none 

Seidnian v. Merchants 

I .. . . . ol: h e  cases relied .oii_by_respondent hold otherwise. . . . _ . .. . . . - .. . ._ . .. 

Accordingly, respondent is clii-ectly 10 comply with the subpoena as directed below, or 

shall bc hcld in contempt. Mol-cover, while respondeiil indicated that i t  woulcl dclivcr thc 

documents to the Elliot’s law office, assuming that it has doiic so, respondent is not relieved of 

its obligation to comply w i h  the subpoeiia and this decision, order, and Judgment. 

Conclusion 

In iricw ofthc above, it is 

ORIIERED that thc court’s decision, ordcr aiid judgmcnt dated November 12, 2005 is 

hereby vacated and rescinded; aiid it is 

‘In 1121- decision and order daled October 6, 200S, .lustice Giiiily Jane Goodinan dcnied 
hlillman’s cross motion to dismiss petitioner’s application h i -  contempt bascd oil a lack of 
standing, gmited petitioner’s iiiotion to aiiicnd, and dii-cctcd that a 1ic:iring be held before a 
Special Rcfer-ee with respect to the issue of whether Milliiiaii shoiilcl be held in coiitcnipt for 
failing to niakc installiiiciit payiiiciit as directed by the court. The decision did not addrcss 
plaintiffs request 10 vacate the reslraiiiiiig notice or lor saiiclioiis. 
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OftDEftED aiid ADJUDC;ED h a t  respondent shall comply with the Subpoena Duces 

'I'ecLiii? for ~DocLument Production dated Fcbruary 26, 2008 by producing the docLlments 

dcinandcd i i i  thc subpoena at Lhc offices of petitioner's counsel, Vlock & Associates, P.C., 230 

Park Avcnuc, Ncw Yo&, NY 10169 011 April 29, ZO(39 at 1O:OO ain; and it is furlher 

Ol<DEl<ED and ADIVDGED tint  upon proof of rcspondcnt's nun-compliance with this 

decision, oidcr and judgment, the court xi11 issue an order holding rcspoildcnt in contempt and 

imposing MI appropriate sanctions. including costs and penalties. 

A copy ollhis decision and o r d x  is being mailed by my chanihcrs to counsel for the 

p ai-ti es , 

DATED: April/ 

- -. ......... .......... - ....... .. . . . . . . . . . . . . . . . . .  .. - . . . . . . .  - .. . . . . . . . . . .  

J .S.C. 

Check One: [ x ] FINAL DISPOSITION [ ] NON-FINAL DISPOSITION 
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