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SI-JPREME COURT O F  THE STATE: OF NEW YORK 

- - -  ------x 
R V l V l  TH O P P E N H E I M  and W I L L I A M  O P P E N H E I M ,  

C o i m r Y  OF NEW YORK: COMMERCIAL DIVISION 
- - - - - -  - - -  - -  - - - -  - - - -  - - -  

P l a m t l f f s ,  
l:iidex No, 602408/06 

- ayalllsL - 

MOJO-STUMER ASSOC‘IATES ARCHITECTS, El. U. 
d/b/a M O J O  I STUMER A S S O C i A ’ r E S  , P . (3.  , MARK 
STUMER AND JOSEPH VI s c m o  , 

Defendan t s .  
- - - - -  - -  _ - - - -  - - 

Charles Edward Ramos, J.S.C.: 

Motion sequence 00’1 and 008 are hereby 

di spos i t . ion .  

In [notion sequence 0 0 7  the defendants  Mojo-Stumer Associates 

Archi t :ects ,  P . C .  d/b/a Mojo-Stumer A s s o c i a t e s ,  P . C .  (“MSA”) and 

Mark S t u m e r  (col . lectI .vcly “Mojo-Stumer”)  move: (1) t o  preclude 

the submission of expert tcstimol-ly and strike the fourtl-1 through 

sixth causes  of action i n  t h e  second amended compla in t ,  ( 2 )  for 

summary j u d g m e n t  on the  fourth cause of a c t i o n  i n  tl-ie second 

amerided (:omplaint , and ( 3 )  t o  s t r - i k e  the  secorld arnei-lded complalirlt 

Or cornpel d i s c l o s u r - e  ( C P L R  31.01, 3211 [a] [11 , [7] ; 3212) . , -  

The p l a i n t . i , f  f s Avivitl-i Opperlheirrl and W i l l . i a n 1  Oppenheim ( t h e  

‘ l O p p e r l l ~ e i r n s ”  ) c:i-oss-move €01- partial sumrna1-y J u d q m c n t  on t h e i r  

second C~IU:;C cif act.ior1 for w~:-onyful terniir1at.ion of t h e  

arc-hi tect .ux-al  srtrvi ces c o n t r a c t  (t-lie “MSA Ayrcenlent.” 1 . 
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Background 

T h i s  aet.ioi-i a r i s e s  o u t  of a f a i l e d  r enova t ion  of a 

coope ra t ive  apartment 1.ocated a t  860 F i f t h  Avenue, New York,  New 

York ( t h e  “Apar.t.rrient” ) . Aviv i th  Oppenheim i s  t h e  t e n a n t  - 

shareholder arid 1 , e a s ~ s  t.he Apartment from 8 6 0  F i f  t.h Avenue 

Corporat.ion (the “Co-op”) . 

A s  a l l eyed  i n  the second amended compla in t ,  1.11 May 2 0 0 3 ,  t h e  

Oppenhe im r e t a i n e d  t.lie a rch i t . ec t .u ra1  f i r m  of MSA t o  design t h e  

r-er1ovat.i on of t h e  Apartment. (the "Project") . A d d i t i o n a l l y ,  orice 

t h e  renovat ion  bcgari, MSA w a s  r e t a i n e d  t o  monitor  t h e  performance 

of the  c o n t r a c t o r s ,  and r-e-view arid approve t h e  a p p l i c a t i o n s  for 

payment.. T h e  Oppenheims s e l e c t e d  V .  I .  S . T . A  of N e w  York ,  I n c .  

(“Vista”) a s  t h e  general .  cont rac t .o r  for- the P r o j e c t .  A s  

ar-cl-i i tect  , Mojo-SLumer- s t r o n g l y  recommended V i s t a .  

O n  February 11, 2 0 0 4 ,  Av iv i th  Oppenheim arid V i s t a  executed a 

reriovnt.iori cont rac t .  , which provided t h a t  t h e  P r o j e c t  would be 

s u b s t . a n t i a l l y  complete by July 1 6 ,  2 0 0 4 ,  and f i x e d  t h e  total c o s t  

of t .he Pr‘oject. at. $ 7 6 0 ,  1 1 0 .  00 (the “Vis t a  Agreement”) . 

A p p l i c a t i o n s  For P a y m e n t  

Although t.lie Oppenheims made t h e  f i r s t  payment on March 1 2  , 

2004, V i s t a  d i d  riot (:(iinrnence work on the Project .  urit.il  the end of 

Mcly 2004, A s  Lhe Project .  p rog res sed ,  numerous disagreements  

a rose  c ~ v e r  t.he appl 1 c:at.ior-ls f o r  payment. suhrnit  L e d  by V i s t a ,  which 

w e r e  r e v i e w e d  aiid appl--oved by MSA (See  C:omplaint 11 4 3 - 6 9 ,  7 9 - 8 4 )  . 

The C)ppe~iIieiins obj  eclreil t o  t.lie incr-ea:;ed costs of pr-nposcd ci-ianye 

or-dcrs as heiiiq exce:;sivc. These d i  sagr-eernent s were t.he s o u r r e  
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o €  l e i i y t h y  de l ays  ILi-iat. h i n d e r e d  Ll-le proyress of the F’roject .  

Unah1.e t.c) recoi-ic:ile t .he i r  differences, w i t . h o u t  t.he krlowledge 

of Mojo--Stumer, tlic Oppenlieims ret.airicd F S I  Arc!hit.ect.ure ( “ F S I ”  

t.o i inspect a n d  report .  on the  progress of t.he PI-oject .  111 

December 2 0 0 4 ,  FSI reviewed a l l  the  P r o ]  e c t  plans arid 

spcc.’ i f icat  i o n s  , exainined the  Apart.inent, and i . s s u e d  a r e p o r t  

f indi.ng t h a t  the app l i ca t . i ons  f o r  payment were seeking  payments 

for work that .  was not yet. completed. For  example, the f i f t h  

a p p l i c a t  i n n  o f  payment fr-om Vi.sta arid approved by M S R  st.at.ed t.hat 

t.hE? Project w a s  5 7 %  corrylete,  but F S I  observed t ha t  on ly  about 

2 5 %  t o  3 0 %  of the work was a c t . u a l 1 y  performed. FSI also 

d i  scovered ni.imerous problems wi t.h the  F’roj ect: work that w a s  

a l r e a d y  cornp1E:ted (see Complaint 11 118). 

On LJanuar-y 2 0 ,  200.5 , Vis ta  submit ted i.ts seven th  a p p l i c a t i o n  

for- payment, which s t a t - e d  t h a t  75% of the work was complete. 

Convcrsely,  P S I  had determined t h a t  there w a s  s t i l l  65% to 7 0 %  of 

w o r k  remaining.  The Oppenheims allege t h . a t .  MSA c o n s i s t . e n t l y  

approved and c e r t - i f i e d  the a p p l i c a t i o n s  d e s p i t e  knowing that.  t h e  

completion of the work was being misrepresented  i n  an effort t.o 

def i .aut3 them. Add i t . i ona l ly ,  the Oppenheims contend t h a t  because 

MSA’ s c-on,st.ruc t ion  c.idmiriistrat.i on f ee  wa:; d i r e c t l y  p r o p o r t i o n a l  

t o  t he  cirrlount of work completed c m  t.he Proij  ect  , there was an 

ir-icent.ive t o  MSA Le) appr-ovc V i s t a ‘  Y a p p l i c a t  ic-)r-i:; for payment . 11-1 

addi t i o n ,  t he  O p p e n h e i i n s  alleye t -ha t  MSA received payments f r o m  

Vi s t a  riot ciallecl f o r  in thrt MSA A q r e e r n e n t .  07: the Vista Agree rne r - i t  

t.1i:it. f . tiise, c i L  the v c ~ y  least, i.ssues t h a t  qc) well beyond ;i 

3 
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p o t e r i t i a l  cor-if 1 ict of i r i t e r c s t  . 

B y  Decernber 2 0 0 4 ,  Mojo-Stumer was represent i r lg  t h a t  its 

c' n 1-1 s t ru c t. i. on c'i drn i 11 i. s t. 1.3 t i. o r i  uh 1. i y a t. i or1 s we r e  9 G . 2 5 % c omp 1 e t e eve 11 

tliuugh, F S I  fourid t h a t  on ly  2 5 %  t o  3 0 %  of the work was a c t u a l l y  

c!ompletcd. Mojo-Stumer- w a s  riot made aware of t h e  r . e t en t ion  of 

FSI Or of any r e p o r t  u n t i l  after MSA':; work w a s  h z i l t e d .  

On Januar-y 1.0, 2 0 0 5 ,  t h e  Co-op shut down t.hc Project due t o  

N o  fi.irther- wor-k was perfomled by Mojo - t l i c r !  e x t ens ive  delays. 

Stuinei- o r  V i s t a .  O n  February 9 ,  2005, Llle Oppenheims, t h e i r  

counsel , and F s i  c a l l e d  a meeting wi th  St.urrler t o  d i s c u s s  t h e  

i s s u e s w i t 1-1 

the  dan1agcs 

Oppeiiheims 

1- E? p 1- F1 s E! 1-1 t e d 

what. the  nat 

the Project arid the p o s s i b i l i t y  of recover- ing sorne of 

caused by V i s t a  and MSA. Stumer was advi-sed by 

~.~our-isel that .  i t  was not  necessary for MSA t o  be 

by counsel  at .  t h i s  rneetiiig. Orire Sturrier realized 

u1.e of t l i c  meeting w a s ,  he w i . s e l y  s t a t e d  that he 

would not cont inue  the meeting without legal r e p r e s e n t a t i o n ,  

l e f t .  t h e  nweting.  N o  r e s o l u t i o n  w a s  ever reached between the 

p a r t i e  5; , 

and 

B y  l e t t e r  da t ed  February 1 7 ,  2 0 0 5 ,  S t u m c r  i n d i p a t e d  t h a t  he 

was Lerrninat-iny both  t . k  V i s t a  Agr-Pernent. and t.he MSA Agreemer-lt 

and had r i o t i . f i e d  the NYC Depart-rnerlt of Bui ld ings  t h a t  he w a s  no 

longer  tile arc:ilitect (if record. 

January 2005 ir ivoicc , which. the OppFtnheims have object i o n s  t o .  

Attached t o  t h e  letter was MSA's 

1 i TI Jt3riuary 2005, the  Opper-lheims were inforrned that.  

l i e n s  had heen filed against .  the Apar-tlnent. by :;i.ibc!orlt.ract or:; 

allc!ginq that .  V i s t a  fa1 3.ed t.o pay them. ' 
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In November- 2005 , tlie Oppenheirns retail- ied a new a r c h i t e c t  

arid c n n t r a c t . o r  t h a i  everitually completed the P r - o j  ecC: . In (July 

2006 , Llie Oppenheinis commenced t h i s  a c t i o n  a s s e r t i n g  s i x  causes 

cl€ a c t i o n  against. t.h? Mojo--Stumer- and Joseph Visc!usol. I n  

Dec:erriber 2 007 , Moj c)-Stumer answered and asserted four- af f ir-mat i v e  

defenses and f o u r  counler-claims f o r -  breach o f  con act, wrongful 

t er'rriination , convers ion  , arid ur-ij ust enrichment . 

Motion Sequence 0 0 7  

Mc)]o-St .~imer i s  n o w  moving t o  prec1,ude the Oppenheims' expert 

testimony, i s  seek i r iy  summary judgment. on t h e  second cause of 

action for wrongful  t;erminat.ion, and moves t o  compel disclosure. 

Ir-i response , t.he Opper-iheims c ross  -move f o r  summary j udgment on 

the sccorid cause  of a c t i o n .  

Spol  i a t .i 0 1 1  

Mojo-Stumcr seeks t o  prec lude  t h e  Oppenheims' expert . ,  James 

C i r a l o  of FSI, Irom t - e s t i f y i n g  about the P r o j e c t  based c m  t h e  

fact: that .  when the OppEtrilicims f ir-iished the Pr-oj ect without. not i c e  

or affor-cling Mo.jo-Stumer: accCss  for.  t h e i r  expert , ,  t hey  des t royed  

key evidence i n  t.l-iis a c t  i o n .  S p e c i f i c a l l y ,  M o J  o - Sturner seeks ( 1 0  

prpc1 udc ai-iy expclrt. test irnony on t.he ainount of w o r k  co[npleted, 

the  aI lcget3 d e f i c i e r i c i e s  i n  thc w o r k  per-formed, and the cost:; of 

ron1p1~:t i n<d the Pro] (:'cL. . 

M o j  o -SLurner  ai-ques Lliat the Opperilielims' d e s t r o y e d  key 

evider- i r?  by corripIet.inq t.he P r - o j  e c t  a f t - c r  t.lie Co-op Leimiriated 
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ac:(:ess t o  t.l-ie job s iLe  i n  January 2005. In doir-iy so, the 

Oppenheirns efrectively destroyed the evidence of Mojo-Sturne-r-' s 

a l l eged  iriadeyuate perf or-marice , Mo:j o - Sti.imer- w a s  not. g iven  an 

opE3OI-tl.IIli~y t.0 i1,l:;pect. t.he ApaK-t.meIlL i k s E t 1  f R I l d  t .herefore asSe1-t.S 

t h a t  i . t  cannot p rope r ly  defend i t . s e l f  against .  t h e  Oppenheirns' 

cause:; of act. i . o n .  

The O p p e n h e i  i n s '  content.ior1 t h a t  Mojo - S t u r n ? r  i s  not. 

p?-ejLidir.:ed by the completion of t h e  P r o j e c t  because i t  i s  

c:oinprised of construck i o n  p r o f e s s i o n a l s  t h a t  per:;onall_y examined 

the ProLject on niiinerous occas ions  and t .hat  they  can testify 

regard ing  tlie condikion of the Project .  u s i n g  FSI's phot.os and 

v ideos  is  unpe r suas ive .  Although i t  i s  true t -hat  counse l  for 

MoJo-SLLiiinei- d i d  not  r-equest access t o  t h e  Apartment t o  i n s p e c t  

the Project. f o r  t h e  purpose of t r i a l  pi-eparat ion u n t i l  March 

2 0 0 8  , because the Opperiheims had a l r e a d y  h i r e d  a n o t h e r  contractor 

t o  f i n i s h  t h e  work, MSA's expert has noth ing  t o  i n s p e c t .  

Spol iak ion  i s  t h e  destruc:t . ion of ev idence ,  i n t e n t i o n a l  o r  

otlherwise. " U ~ i d e r  New Yor-2 ;  law, s p o l i a t . i o n  s a n c t i o n s  a re  

appropriate w h e r e  a l i t i g a n t ,  

d isposes  of c r u c i a l  items of evidcrice. . . befox-e t h e  adversary has 

an clpporiuni ty t o  i r ispect  t h e m .  " ( K i r k . 7 a n d  v N e w  York CY ty Hous. 

A u t h . ,  236 A132d 170, 173 [ l s t  Dept. 19971) . "When a p a r t y  a l t e r s ,  

loses, o r  ilest.roys k e y  eviderice befor-e i t. c x i  be examined by t.llc. 

other p c i ~  ty' s e x p e r l ,  

t h e  pal-t-y r-t.tspon:;i h:te f o r  i~iie spol. i a t  i o n ,  (31 , at tlie ve~r'y least . ,  

p~.-~!c:I~ide t.iie party f r o t i i  o f  fer. ir-i(g eviderice as 

i n t e n t i o n a l l y  01- negIicjfint.1y 

the cour- t .  shou ld  d ismiss  the p l ead ings  of 

11.0 tlie dest .royed 

G 
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product"  (5'quit ier. i  v City of N e w  York ,  248 An2d 201, 202 [lst 

DepL 19981 [ i n t e r n a l  c i t a t - i o n s  ornitt.ed] ) . 

Here, t-lie c'ondit.ion of the Apartment  i s  c l e a r i , y  the coxe  of 

t.lic! Oppeiiheims f o u r - t h ,  f i f t h ,  and si-xtii causes of a c t i o n .  The 

Oppenheirno f a i l e d  i n  thei.1- obl.iyat.ion t o  p r - ~ s e r v c  key evider-ire OL' 

t o  r i o t i f y  t h e i i -  adversarips t h a t  t.hc- evidcrice was going t.o he 

des t royed  so  t-hat. i t  c c ~ ~ i l d  be examined by a n  expert.. 

uir,cumstances , 

riot ify c:onst i tut .es  h a d  faiL1-1, The p l a i n t - i f f  s were r ep resen ted  by 

coiirisel tlii-ouyhout m u c h  of th is  proj ec:t arid counse l  e i  they f a j l c d  

i n  t . he i r  o b l i g a t i o n  t.o a d v i s e  t.lieix- c l i e n t s  of t.he duty t o  

preser-v~t evidencJe o r  t h e y  d i d  aiid the advice  of counsel  w a s  

ignored .  The p l a i n t i f f s '  contentior1 t h a t  t.hey merely wished t o  

r n i  t - i y a t e  t :hc? i r  damages i s  not. worthy of comment . 

11-1 t hese  

L.he f a i l  L i r e  of t h e  p l a i n t i f f s  t.o preserve andlor  

However, t-he severc: s a n c t i o n s  of s t r i k i n g  t h e  p leadings  i s  

T h e  p re jud ice  t o  Mojo-Stumer by no t  not r ieccssary here, 

a f f o r d i n g  the i i -  expe r t  an oppor tun i ty  t o  inspect. t.he Apartment 

before  the cornplet.ion of t h e  Project. can be d e a l t  wi th  by 

precludii-iy t h e  Oppenl-lei ms' e x p e r t .  J u s t  as the  Oppenheims have 

ar-yuc.d t-hat. Mojo -St.urnev: Lhe~nselves can testiIy as wit .nesses ,  so  

c a n  they .  Gr,ant-inq t h i s  motion w i l l  p l ac : e  t h e  pt3rti .c.s  a t  an 

equal  disddvaritage.  

Oppnheiins ' disadvant. aye because they b e a r  the bur-den of proof i s  

offset by t h e  scr . iousness  o f  :;poliat.ion arid t h e  s a n c ! t i o n s  i t  

warrarlt 9 . 

Thc f a c t  t h a t  this may wor-lr, more to t h e  the  

'rile j ury w i  1.1 det eri-riirie w l i o  t-l-iey believe . 

'7 
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notl-I  pa r t . i e s  are seeki 1-19 sui-rmary judgment 011 t h e  second 

c;riuse of act i o n  f o r  wrongful t ermiriat i o n .  

Mol o-  Stumer- assel-t .s  t h a t  the  Oppenheims themselves  

wrongful ly  te rmina ted  t.l-le MSA Agreemc?nt by denyri.rlq ac:(:ess t o  t h e  

Pro] ect. and prevent.irlg any f u r t h e r  work f rorn k i n g  performetl by 

MSA OL’ V i s t a .  ‘The Oppenheims cont.end i n  t h e i r  c:~-oss-  rriotj.011 that.  

Mojo-Stumer abandoned t h c  F’roject by u n i l a t e r a l l y  withdrawirlg a s  

a r c h i t e c t .  o f  r e r o r d  wi th  t h e  N e w  Yor-k C i t y  Department o€ 

Eui ld i  ngs. 

A grant. of summary judgment r e q u i r e s  t h a t  no t . r i a b l e  i s s u e s  

of fact have been pi--csent.ed (Uyajrriza v S c h m i e d e r ,  46 NY2d 4 7 1  

[13‘791). 

concerning t h e i r  conduct after t h c  Co-op terminat.ed access t.o t he  

Project that prec ludes  t h e  g r a n t i n g  o E  surnmnry judgment. 

u n c l e a r  from t h e  r eco rd  when t h e  t e rmina t ion  of t h e  MSA Agreement 

occurr -ed .  Therefore, the i , s s u e  of wrongful t e r m i n a t i o n  of t h c  MSA 

Agreement. must be resolved at t.r-ia1 . 

C’onipel U i scl, c3s~1r -e  

B o t h  partics have r a i s e d  t r i a b l e  issues of f a c t  

I t  i s  

Addit lo r - )a l ly ,  Mojcj-Stumer moves t o  st.rlike t h e  second amended 

c:omplaint ox. i n  the a l t e r n a t i v e ,  

Oppeniieirns t.o resporld t o  the1.7: third s ~ t  o f  i r - l t e r r -oga to r i c s .  

t o r  an o rde r  d i r ec i t i ng  t.he 

T h e  Oppenheil-ns l i a v ~  f a i  1.ed t.o a r t  iculat-e  any  obj ec!tiorls t.o 

tlie t h i  rd set  cf i r l t e raoqator - ies  t o  t h e  (Ilourt arid do riot deny 

t h a t  t.he discovt2r.y reqiuest is st i l  1 outs tar iding , 

t 11 12 013 p e r1.h e 1. ins a L e d i r- c? c t e d t o re s p o I-id L o Mo ,-J c) - S t. u r n  e I- ’ s t. Ii i I-d Y e t 

C:onsequcItnt l y ,  

H 
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(]if int.erroyatnr-ies or SPL 1ort.h r.1iei.r o b j e c t i o n s  i n  w r i t i n g .  

Motion Sequence 0 0 8  

Mojo--Sti.iineT- seeks  a p r o t e c t i v c  o r d e r  deeming a l l  d i scovery  

~~x~.~haingt:!d i r i  t h i s  ac!tion, iricludi ng the d e p o s i t  i o n  testirnnr-iy, a s  

conf ider i t . ia l  01-1 t h ~ !  b a s i s  t l iat  the 0pF)eiiheirns have asserted 

c:l aims i . ~ r i c i ~ r  t.he K a c I c e t . e e 1 -  In f luenced  C'o~.r'upL Oryar-iizatlioi-is Act. 

( "H.ICIO" ) . 

Mojo-SLurrier- ar-gues t.hat t h e  R I C O  a l l e g a t i o n s  a re  high1y 

s L i y m i L  i z i n g  and clarnayir-ig t o  t .he i r  e s t - ab l i shcd  r e p u t a t i o n  a s  

h i g h l y  r-eyarded a r c h i t e c t u r a l  p r o f e s s i o n a l s .  Addi t . inna l ly ,  

cert .airi  documents exchanged cant-ain t r a d e  s c c r c t s  , a re  f i n a n c i a l  

docuin~tn t .~ ,  or a r e  documents rel.at.ed t.o t.hc i n v c s t . i y a t i o n  i n  Mojo- 

Stumer- by t.lie D i s t r i c t  At-tor-1-ley. 

The Oppenheirns contend that Mol o-S tu rne r  has f a i l e d  t o  

demonstrate  that .  any of the discovery q u a l i f  lies as corif ident  ial 

inforrnat. ion.  Furtl-ierrnor-e, Moj o-St.umcr does not des igna te  any 

s p e c i f i c  documcnt as secret. and i n s t e a d  i s  seeking a sweeping 

r e t r o a c t  j vc c)rxlei- deeming a l l  d i scovery  produced as c o n f i d e n t i a l .  

"While plalir-it if f i s er i t i t . l ed  t o  re l .evant  and necessary  

i n f o r m a t i o n ,  m~~i iee~ia l .  c!onfiderit ial i n  Tiat.iirc!, or in format ion  

wliicli i:; s u b j e c t  t o  abuse i f  wide1.y d i s semina ted ,  shall be 

a ixo r -ded  j u d i c i d l  s a f e g u a r - d s  w h e r e  possible" ( M c L a u g h l i n  v G. D. 

, Y ( x r l e ,  l n r , ,  3 8  A D 2 d  810, 8 1 1  [lst. DepL 19721). 

MoJo-St.unier~ has  f a i l e d  t o  per31.1adc thir.; C'our-t: t h a t  such a 

. ;weepi . r i i j  x i d  vaque  pI.utec't.i.ve order- 1s Fippr(3prj.At.c uncicr  t.hese 

(71 7 ' c : : ~ i t i i ~  I:anc!es . Tlhi 9 Coi.1r-t has  ar-1 appr-oved form of ;I 
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cunf i dent  i a 1 i ti y s t. I. pu I i7 t. i (31-i , wl-i i c: 11 p rovide s a me clliani s III f or 

desiynaLiny s p e c i f i c  disc! losures  a s  uorifident.ia1, but. i t  w a s  not 

execut-cd by tlic! par t ie : ;  at. t .hc oul::;et of d j  sccjvery and f o r  

reasons uribeknownst t c . 3  thi s Court, has  yet. t o  be executed , 

Ther-efore  , th i s  C o u r t  w i l l  impose t.lic p roc~tdure  set fort-h 

below tc give a l l  t h e  par-t.ies Lo this 1it . igat . ion (3 r-at-ioinal and 

nrd l . t r l  y procedur-c. ILO determine cor-if ident  i a l i t y  i s s u e s  . 

A c c o n 3 i r i y l y ,  i t. i s  

OKUE REI) t. 11 a t. t he de f e nda r i  t. s Mo j o - S t ume I- A s  9 o c! i a t e s 

A r c h I  t . c c t s ,  P.C. d /b /d  Mojo-Stumer Associates, P.C. arid Mark 

St.umer's motion ( 0 0 7 )  t o  p rec lude  exper t  teat-rimony is grarit.ed, in 

p a r t  to the extcr i t  that the p l a i n t i f f s  Avivit l i  Oppenheim and 

William Opper-iheirn shall he precluded from p r e s e n t i n g  expert .  

tcst.itnoi-iy 011 L h e  amount of work completed, the alleged 

clef i c i e n c i c s  il-i the w0r.k performed, arid t h e  costs of completing 

t-lic. renovat- ion,  and denied  i n  all o t h e r  respec:t.s, i t  i s  f u r t h e r  

ORDERED t -hat  t h e  p l a i n t i f f s  Aviv1t.h Oppenl-ieini arid Will i.am 

Oppenl-ieim' s cros5 -mot i o n  f o r  p a r t i a l  suinmar-y -j udyrner-it i s  denied 

i n  it .s e n t i r e t . y ,  a n d  i t  i s  f u r t h e r  

OKD R RED t h a t. t he c3 e f e t i  d an t s Mo j o - S t. Lime r A s  s o c i a t e s 

A r c h i t e c t s ,  P.C. d/b/a Mojo-St.umcr Assoc i . a t e s ,  P.C. and Mark 

St.umer's [not-ion (008) for- a pr -o t .cc t ive  orde-r- i s  deiiied i n  its 

en t - i r - e ty ,  arid i t :  i s  f u r ' t h ~ 1 -  

OR1)EREIl t liat 
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“ c o n f i d e n t i a l ,  ’ I  e i  t.iier by riotat-ion or the  document, st.atemerit or1 

tlic record  of t h e  d e p o s i t i o n ,  writ.t.en advice  t o  tlie r e s p e c t i v e  

undersigned c:ourisel fni: t.he p a r t  j.es h e r e t o  , o r  by o t h e r  

app r n p  I- i a t c IW 31-1 s . 

2. A s  used kier-ein: 

(a) \‘(.?oi-if idei-it: i a l  Informr_it ion”  s h a l l  rnean a l l  l1oc:‘urrients  MI^ 

’I’estimony, arid all infor-rnation contained t h e r e i n ,  and other 

ir-iforrnatioi-i d e s i g n a t e d  a s  c o n f i d e n t i a l  , i f  such  1.~ocurr1erit.s o r  

Testirrior-iy r o n t a i  11 trade sec.ret.s, p rop r i e t - a ry  bus iness  

i n  f or-rna L i on  , compet i. t. i. ve 1 y sens i t i v e  i n  format. i c3n I or ot-he r 

i n f o r m a t j o n  t-hc d isc losur -e  of which wou ld ,  i n  t h e  good f a i t h  

judgment of t.lie party d e s i g n a t i n g  the m a t e r i a l  a s  c o n f i d e n t i a l  I 

be detrirriel-ita1 t o  the conduct of that .  p a r t y ’ s  business o r  t h e  

bus iness  of  any of t-hat. party‘s customers or- c l  ient2s. 

(b) “Producing party” shall  mean t h e  p a r t i e s  t o  t h i s  a c t i o n  

and any t -h i rd  -pai-t i e s  p roduc ing  “Conf ider i t - ia l  Inforiiiation” i n  

cioririectiori with deposi t - i ons ,  document product ion  07- otherwise, o r  

the pai-ty assc3rtin y t h e  conf irlent i a l i  t.y p r i v i l e g e  I a s  t h e  case 

may be . 

(c) “ H ~ i c e i  vi.rig parL.y” shall mFtan t h e  p a r t y  t o  t h i s  ac t ior i  

a r i t l / o r  any nom p a r t y  u-eceiving “CoIificieritial Informat i on”  i n  

c (311 ne c‘ t. i on w i t h depo s i t. i 011s I doc urnen t pi-oduc t i ori or o t h e  1- w i s e . 

3 .  The R e c e i v i u y  par‘t .y [nay, a t  ariy t ime ,  r io t i fy  Lhe 

Pr-odi.lc!ing p a r t y  tha t .  t.lie Rccciviriy p a r t y  does r i o t  coricur i r i  t.he 

dpsi.gnat.iclii o f  ;I dorument. or o ~ l i e r  11iaLe1.i~i1 ais C o n f i d e n t i a l  

Irifcj?-inat.if~)ii. I f  the Procii.ic:i nq p a r t y  does no(1 aqrce t o  d e c l a s s i f y  
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suc.”li doc!uniei-it. or- rriaterial , t l i ~  H e ~ e i  vi.ng pal-t.y may inove before 

the (Your-t: f o r  an ou-del- decl ass i fy i i i q  those docurr1ent.s (:)I- 

iniat-erials. I f  no suc:l-i motion i s  f i  1 ed, such  documents cir‘ 

rriat.erials s h a l l  con t inue  t o  be t r e a t e d  2s C o n f i d e n t i a l  

Ir-iformation. T f  such rnotion i s  f i l e d ,  the documents o r  otlier 

urit. i 1 t-lie C o u r ‘ ~  ru l e s  o t her-wise . 

4. Exc::c?pt wit.1-1 the p r i o r  w r i t t . e n  consent of tlie Producing 

pa1.C-y or by Ordei: of t.he Court ,  Conf%dent i a1 1r-ifor-mat.ion shall 

not hereafter be f u r n i s h e d ,  s h o w n  o r  d i s c l o s e d  t o  any person  o r  

e n t i t y  except t o :  

a .  per-somiel of p la in t .  i f f  o r  defendant a c t . u a l l y  engaged i n  

ass i , r t . ing  in t h e  p r e p a r a t i o n  of t h i s  a c t i o n  for t - r - ia l  o r  other 

pi-oreeding he ix in  and w h o  h a v e  been advised of their obligations 

her-eul.ider ; 

b .  counsel  fox- t-he p a r t i e s  t o  t h i s  ac t - ion  and their- 

assc)c!iat .ed attorneys, p a r a 1  egal s and o t h e r  p r o f e s s i o n a l  personnel 

(ir icl  udi ri5l support s t a f f )  who are direc! tJ .y  a s s i s t i n y  such counsel  

in t h e  p repa ra t - ion  of t h i s  a c t i o n  f o r  t r i a l  o r  other’ proceeding 

1ier.eii-1, a r e  1.iride.r the si . ipervizion or cont ro l  of :;ucli couiiscl , and 

w h o  h a v e  been advised by :;uch counsel o E  t h e i r  o b l i g a t i o n s  

I:. expert .  witriesse:; ox- r o n s i i l t a n t s  retai lied by the p a r t i e s  

01- thc! i r  counsel t.0 f u r n i s h  technical oz expert s e r v i c e s  ri.n 
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o t h ~ ~ -  proceeding h e r e i n ;  provided,  however- , t h a t  such 

Conf ident i t i1  1nforiiiat.ior-i is f u r n i s h e d ,  shown or ciisclhsed i n  

acc!ordancc. w l t h  paragraph 5 hcrcof ; 

d .  t h e  Chur.t and court pcrsonnel , i f  f i l c c i .  in accordarice 

with paracjrapl-i 11 her-Etof; 

e .  an o f f i c c x  befor-e whorl1 a d e p o s i t i o n  i s  taken, incli.irling 

s tenoyr-aphic  r e p o r t e r s  and any necessary  s e c r e t a r i a l . ,  c l e r i c a l  CIL' 

o t h e r  per-sonnel. of such o f f i c e r ,  i f  furnished, shown or d i s c l o s e d  

i n  accordance wri t h  paragraph 9 her-eof ; 

f . t . u i a l  and d e p o s i t i o n  wit-ncsscs ,  i f  furnished, shown o r  

d i s c l o s e d  in dccor-dance wi th  paragraphs 8 and 9 , respectively, 

hereof ; arid 

y .  any ot-her  person  agreed t o  by the p a r t i e s .  

5 .  C o n f i d e n t i a l  Information shall. be utilized by t h e  

Rereivir-iy p a r t y  arid i t s  counsel on1.y for purposes of t h i s  

1 i t  i g a t  i o r - i  and for no ot h e r  purpose::; . 

G . Before any d i s c l o s u r e  of Con€ iden t i a l  Inforrnation is iiiade 

t o  a r i  expert. w i t n e s s  o r  consu l . t an t  pursuant t.o paragraph 5 (c) 

hereof, counscl for- the Receiving party shall provi.de t h e  

expert: s wri t , t c : ! i i  aqr'eerrierit , in t h e  form o f  Exhib i t  A set forth 

below, i:o roinply wi th  and be hound by i.ts terms. Counsel f o r  the 

p a r t y  o h t a i  ning Llie c e r - t i f i c a t e  shall. supp1,y a copy t.o c:ourisel 

f o r  t he  ot-her parLy a t  t h e  t.i,me of t-he d i s c : l o v u r e  of t-hc 

iriforinatj.on requir-ed t o  be disciloscd by CPLR 13101 (cl)  , cxeept t - h a t  

a r i y  p e r t  i f icat .e siyriecl hy an expert. or c :onsul . t . an t .  whc)  i 8 not. 

cxpect:ed to  h(7 C d l l d  ii:; ;I wi tness  a t  t.rial 1.5 not. ?~ecpi~-el : l  to be 
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s u p p l i c d .  

' ? .  All d e p o s i i i o n s  s h a l l  p r e s u m p t i v e l y  be t.r-cat.ed a s  

C o n f i d e n t i a l  1nfor-mat.ion arid subject. t o  t h i ~ 3  Order  d u r i n g  the  

deposit.ri.on aiid for- ;i period of f i f t e e n  (15) days after- a 

t r a n s c r i p t  o f  s a i d  deposition i.s r ece ived  Joy counsel f o r  each of  

i-he par-Lie:; .  At or before the  end of s:uc!li I i f t e e r i  day p e r i o d ,  the 

depo:;iti on sii ; i l l  be c l a s v i € i e d  a p p r o p r i a t e l y .  

8 .  Should the need  a r j . se  f o r  cmy of the p a r - t i e s  t o  d i s c l o s e  

Confident. ia1 Inforrriatiori dui-ing any hear-ir-iy (31- t r i a l  before  t h e  

C o u r t  , i nc lud ing  through argument. o r  the p resen t  at.iori of 

ev idcnce ,  s u c h  p a r t y  may do s o  o n l y  a f t e r  t a k i n g  such s t e p s  a s  

the Court., upon rnotiori of the d i s c l o s i n g  p a r t y ,  s h a l l  deem 

r i ~ l c c s s a r y  t o  p r e s e ~ v e  t.he c o n f i d e n t i a l i t y  of  such c o n f i d e n t i a l  

I 11 f (3 riim t. i 01-1 . 

9. T h i s  Or-der shall not  prec lude  counsel  f o r  t h e  p a r t i e s  

from u s i n g  du r ing  a n y  depos i t . ion  i n  t h i s  a c t i o n  any docurnenks or 

ir-i€orrnat.j 011 w h i c h  have been des igna ted  a s  "Conf iden t i a l  

I r i f  oiriiat ion" ~ i n d e r  the t er-rris hereof . Any stenoyr-apher  and 

deposit: i on  wi tnes s  who i s  q ivcn  access  L O  C o n f i d e n t i a l  

:rnfor-ni; iLic?r-i  sha7 1. , prior- t h e r e t o ,  be provided  wi th  a copy of t h i s  

Or-d~!r- and shall exccute the c e r k i f i c a k e  aririexed h e r e t o .  Crounsel 

f o r  the pc?rty ob ta in i .ng  the cel.-t.ific:at.~! sliall supply  a copy t o  

I-lle nthe1- p a r t y ,  

10. A party iiiay d e s i g n a t e  as Conf iden t i a l  l .nformat . ior- i  

s u b j e r t  to tlii:; Order any ciocunwnt , inforrnat.ion, or deposi t.i.on 

testi tnony produced or- given b y  any  n(31-1 pax.t.y't:o this c!c?se, ( 3 ~ -  any 
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p o r t i o n  thei-Cof . In t.lhc C : ~ S C  of Doc!uinenL:;, desiynat . ion s h a l l  be 

~nade by noti .fyii iy all counsel i n  w r i t i r l y  of t.hose d o c u m e r i t s  which 

are t o  be stampcd a i d  t r e a t e d  a s  such at_ any tiiiie iip t o  fift.ee1-1 

(15) days after act.ual r e c e i p t  of copies  of those doc:un~eiits by 

tour-isel f o r  tlie p a r t y  asscrt.ing t.he col-if i d e n t i a l i t y  p r i v i l e g e .  In 

not-ifyirig a l l  counscl  i n  w r i t i n g  of t hose  port2ior-is which are to 

he stamped o r  o the rwise  t.reat.ed AS such a t  ariy tirne iup t.o f i f t e e n  

(15) dtiys aft.(:+r- tile transcr-j.pt. i s  r ece ived  by counsel f o r  t h e  

p a r t y  assexting tlic c o n f i d e n t i a l i t y  pr ivi1.ege.  Prior- t o  t he  

e x p i r a t i o n  of a u r h  f i f t . c c n  (15) day p e r i o d  (or u n t i l  a 

d e s i g n a t i o n  i s  inade by counsel, i f  such a d e s i g n a t i o n  is made i n  

a s h o r t e r  p e r i o d  of t ime)  , a l l  such docunients s h a l l  be t r e a t e d  a s  

Conf idciiL i a l  Jnformat ion .  

11, (a) A Receiving F'ar-ty who seeks t o  f i l e  w i th  the Court  

a n y  d e p o s i t i o n  transcripts, e x h i b i t s ,  aiiswers t.0 i n t e r r o g a t o r i e s ,  

arid uthe7- docunient:1: which have p r e v i o u s l y  been des igna ted  a s  

compr i s i r iy  o r  eont  a ir i ing Conf i dent  i a 1. 1' n format i o n ,  

pl eadir-iy , b-r-ief ox- memorandurn whic:li reproduces , paraphrases OL 

and ally 

pal-triics w i t 1 1  s e v e ~ i  ( ' 7 )  days '  w r i t t e n  not- ice  o f  i t s  ir-itent t o  f i l e  

Infor-inat-ior-1. The Confider-i t ial  Information s l i a l l  not  be € i l e d  
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subject.  of t h e  o r d e r  to seal, s h a l l  be f i l e d  i r i  sealed envelopes 

or- ot-hcr- a p p r o p r i a t e  sealed container-  (-11-i w h i c l i  :;hall be endorsed 

thc caption o f  t . l i i s  l i t i , g a t i o n ,  t h e  wor-ds " C O N F I D E N T I A L  M A T E R I A L -  

SURJEC'T TO O R D E R  F O R  THE PRODUCTION AND EXCI-IANGE OF C O N F I D E N T I A L  

INFOKMATION" a s  a n  iiidi(:at i o n  of the riat u r e  of the c o r i t e r i t s  , arid 

a staterncnl: i r i  :;i.ibst.anL i a l l y  t h c  following f form: " T h i s  

envelope , ror-i taininq documents w l i i e h  a r c ?  f i l e d  i n  th i s  case by 

(nariie of  party) , i s  n o t  t.o be opened 1101- a r e  t h e  cant-ents t.hereof 

t o  be d i s p l a y e d  or reveal.ed ot.her than t o  tlie C'our-t, the pa r - t i e s  

arid their c o u n s e l  of r-ecord, except by o r d e r  of t h e  Court- o r  

consent. of all t.he parties. V i o l a t i o n  hereof m a y  be regarded a s  

( : o r i t e i n p t  of the C'our't . I' 

(b) A s  AI-i a l t - c r n a t i v e  t o  the procedure s e t  €or- th  i n  

p a r a g r a p h  11. (a) , any pax-t.y rnay submit. t o  t he  Court on oral 

a r - g u m e  11 t any do c ume 11 t. s p r e  v i ou s 1 y de s i y 11 a t e d a s c orrip r i s i rig or 

conta i  nii iy Clonfident i a l  I n f o r m a t i o n  by s u b m i t t i n g  such documents 

to the  Par-t cl c r l c  i n  sealed envelopes o r  o t h e u -  Lippmpriate sealed 

c(:)ritaiiieT: on w h i  c!li shall  be endorsed the c a p t i o n  of t.his 

1 i t igat i o n  , t.he w o r d s  "CONFT1:)ENTIAL MATER 1:AL S U H J E C T  TO ORDER FOR 

THE PRODUCT1 ON AND EXCHANGE OF' C O N F I D E N T I A L  I N F O R M A T I O N "  as an 

i r i c 3 i c : a t i o r i  of t.lie nature of the c o n t e n t s ,  arid a s t . a t c m e n t .  i n  

subs t - a r i t i a l  ly t h ?  f o l l o w i n g  form: " T h i s  e n v e l o p e ,  c o r i t a i r i s  

documents w h i c : h  are subr i i i t t ed  but  no i  t o  bc f i l e d .  " Such 

doc:i.iirieiit.s : :ha l l  he r-cturrie(d by t h c  ~ , i r . t  C l e r k  u p r 1  disposliri( ,n of 

L l i e  mot iori  01: (oiher proree'i3ring f o r  w1iic:I-1 t.hcy w ~ r - e  subn-iiL ~ e c l .  

(c) AI I p lead i r iy s  , b r i e f s  o r  [rieriiorxida w1iic: l l  L-eproduce , 
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paraphrase or d i s c l o s e  any documents wIiich have pi-evi o m s l y  been 

designat.ed b y  a p a r t y  as compri s ing  or. corit a i n i n g  Conf iden t i a l  

Informat.ion, sha l  1 idcr i t . i fy  such docutiienLs by t.he pr-oducLion 

nuinher ascr, ibed t o  t .hein at. t.lie t-ime of product.ion . 

12 . A n y  person r e c e i v i n g  C o r i f  idcii t . ia1 Informat ion  sha l l  iiot 

reveal  or discus:; such i .n fo r -ma t i  on t o  or- w i t h  any per-so~i iiot. 

e n t i t l e d  t o  r e c e i v e  suc:Ii infor-mat ion under the tertns licrctof . 

1 3  . A n y  docurrierit UI- i n fo rma t ion  t h a t  inay (:c)nII.iIiir-l 

U o r i f  iderit i a l  Tnf ormat i o n  t h a t  has been ir-iadver t e r i t l y  produced 

w.i t hou t  i d e n t i r i c a t i o n  a s  t o  it.s "coiif idcnt.ia1." nature as 

provided i.n this Order ,  may be s o  desjgnated by t h e  party 

asscr t . i r iy  t he  conf iderit i a l i t y  p r i v i l e g e  by w r i t t e n  riot i c e  t o  t h e  

undersigned counsel for t he  Receiving party i d e n t i f y i n g  the 

document 01- i nf o r m a  t. i o r i  as \' conf i. dent  i al. I' w i. thin a r-easonabl e 

t ime fo l lowing  the discovery  t h a t  t h e  document or ir-iformakiion has 

been produced wi ~-1hout suc:h d e s i g n a t i o n .  

1 4 .  ExtJ-acts arid summarl es of Conf iden t i a l  1iiformat.ion s h a l l  

a l s o  be ti-eat-ed a s  conf ident - in1  i n  accordance w i t h  the prov i s ions  

of t.his Order. 

1 5 .  T h e  produc!t.ion or d i sc1  osure of C o r i f  iderit i a l  Informat-ion 

s l i ~ i l l  i n  i i c  way cic-1nst.i t.1.it.e A waiver o f  each p a r t - y ' s  r igh t .  t o  

object t o  t-lie pr-odurt  iori or' d i s r l o s u r e  o f  otlieT- i r i f  ormat-ion i n  

t.i-ii:; act i on (31. i n  any ot.her act i o n .  

1 6 .  This  Or-der i.s entered i n t o  wit-hout. p r e j u d i c e  t.o t.he 

l-iglll of ei t l i c r  p ~ r t y  t o  s c c k  r e l i e f  f l -om,  01- lnodif icat . ion of 

illiis Ordei: OL' ciriy provi  si(:)~ls t l - ~ ~ ~ - e ~ f  by proper1.y i-iojlic~'c~cl. rnot i o n  

I. 7 
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t.o t-he C o u r t .  or t.o ci-la1 1.enge 21-iy desiyr-iatioi-i of c o n f i d e n t i a l i t y  

as iricippr-opri at-e under- t h e  C l i v i 1  PracLice Law arid Rules 01- o t h e r  

app l  icclble law. 

1 7 .  This  Or-de~' s h a l l  co1it.j niuc t o  be b inding  after- t-he 

conclus ion  of t h i s  l i t  iya t ion .  except. 

(a) t l - i a k  t-kier-e shall be 1-10 r e s t r i c t i - o n  on documents t h a t  a r e  

used a s  ex lh ib l t s  i n  Court. (unless  such e x h i b i t s  were f i l  et3 under- 

s e a l ) ;  and (b) khat: a par-t.y [nay seek t h e  w r i t t e n  perrriissiori of 

t h e  F'roduc!iny p a r t y  01- fu r the r .  order  of the Court, wi th  ~ .especL k c 3  

d i s s o l u t i o n  o r  rnodif ic:ati .on of any t h e  Order.. The p rov i s ions  of 

t h i s  Order shall I absent p r i o r  w r i t t e n  consent of b0t.h parties I 

coritinue t.o he binding after the concl.usion of t .h i s  action. 

18. Nothing her-ein shall be deemed t o  waive any p r i v i l e g e  

recognized by l a w ,  o r  s h a l l  be deemed a n  admissi .on a s  t u  t h e  

a d m i s s i b i l i t y  i n  ev idence  of any facts o r  documents r evea led  i n  

t h e  c o u r s e  of disc:losure. 

1 9 .  Within s i x t y  (60) days after t h e  f i n a l  t e rmina t ion  of 

t h i s  1 i t . i q a t i o n  by s e t t l e m e n t  ox- cxhaustiori  of a l l  appeals, a l l  

Curifidential Inforindt ioii produced o r  desiyinated arid a l l  

i-eproduction:s Llier-eof , s h a l l  be r e t u r n e d  to t.lze Produci ng P a r t y  

(311' sIia.11. bc destroycld, a t  the o p t i o n  of the  Pr.oduciny Par-Ly. 11-1 

the  event. t .hat any party chooses t.o destroy p h y s i c a l  object:: and 

docurrierits, such pa7-t.y s h l l  cer - t iTy  i n  w r i t i n g  within s i x t y  (60) 

d a y s  01 the f i n a l  t.ci-inil--mtion of t h i . ~  i i t i y a t  i o n  tilial: i t  has 

i.indert.aker-1 i t.s b e ; k  ef fo'r:t.s t o  d e s t ~ - o y  si.ic:li physi.c!al cibj ec:t .s  arid 

docurnerlt s, (2nd tl-iar. v1.ic.h physical objects arid docurm(?iit.=; 1ia:lV-c. heen 

[* 19 ]



destroyed t.o t h e  best  o f  i t s  knowledye. Notwithstanding ariyt-hing 

t o  the  c rmt ra ry ,  counsel of record f o r  the  parties may re ta i l1  oiic 

copy of docuriier-it s Tons t i  Lut.ir-iq work p r o d u c : ~  , a copy of p leadings  , 

of e t h i c s  o r  codes of professional r e spons ib i1 i t . y .  Nothing 1.71 

t.1-1i.s O r d e r  shall prohibit or i n t e r f e r e  wi th  t.he a b i l i t y  of  

c:ourisFtl f o r -  any par t .y ,  o r  of exper t s  speci;lilly r e t a i n e d  f o r  t l h i s  

case, t o  r-epr-cseiit. ciriy individual I c o r p o r a t i o n ,  or o t h e r  en t - i t y  

adver.se to any par-ty or- i t s  a f f i l i a t e  ( s )  i n  corinec:t.ion wi th  ariy 

other- rnr3.11.ter.s 

2 0 .  T h i s  Order may be changed by further o r d e r  of this 

C o u r t ,  arid is without prejudice t o  t he  r i g h t s  of a party to move 

for- r-clicf from ariy of it.s provisions, or to seek or agree to 

d i f € e r - e n t  or a d d i t i o n a l  protect i on  f o r  any p a r t i c u l a r  mat.erial  or 

iriforniat iori . 

E X H I B I T  "A" 

SUPREME COURT O F  TI-IE STATE O F  NEW YORK 
COUNTY OF NEW Y0RK:COMMERCIAL DIVISION 

-x - . . - - - - - . . - - - - - - - - - - - - - - - - .- . _ _ _  _ _ _  

P l a i n t  i f f ,  

- ,=~cjainst  - 

Index N o .  
AGHEEMENT W I T H  R E S P E C T  TO 
CONFIDENTIAL MATER1 AL 
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I , / s t a t (3 t 1-1 at. : 

3 .  My p r e s e n t  occupation o r  j o b  descr ip t . ion  is ~. . ,. 
I .- 

4 .  I have recei-ved a copy of t.he O r d e r  for the  E)r-oduction and 

Exchai-ige o f  C.’ONF’IUENTi AL I N F O R M A T I O N  ( t h e  “ O J T ( ~ C : ~ ”  ) ent.ered in thc  

. ~, 
a b o v c . - e r - i t i  t.led act.iori on 

5 . I. liave c : a re fu l . l y  read and ur-iderst.aiid t h e  p r o v i s i o n s  of t h e  

Order 

6 .  I will comply with all of t h e  provis ioi is  of the Order- 

7 .  I w i l l  h l d  i n  conf idence ,  w i l l  riot disclose t.o anyone not  

qua1.ified L i n c i e r  t he  O r d e r ,  

a c t  i o n ,  any C o n f  I d c ! n L i a l  Information t h a t  i s  d i s c l o s e d  tome. 

and wi.1.l  u s e  only f o r  purposes  of t h i s  

0 .  1 w i l l  r c t u r n  a l l  C o n f i d e n t l a 1  Information t h a t  eomes i n t o  m y  

p o s s e s s i o r l ,  and  documents o r  t .h ings  that I have prepared r e l a t i n g  

t h e r e t o ,  

ret airied,  o r  t o  c.oun,rel f roin whom :I: r ece ived  t.he C o r i f  i d e n t  i .al  

to counsel  f o r  the  p a r t y  by whorri I a m  employed or 

3 .  1 her-eby submit. L-o the  

pu-rpose  of enforcFTme11t of 

D a t e d  : 

31- t.he j u r i s d i c t l o n  of t-his cour  

the Order- in t h i s  a c t i o i i .  
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