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SIJPRHME C‘OUR‘I OF TIIF STATE OF N E W  
COIJN‘I’Y OF NEW YORK - PART 57 

PRESENT: IHon. Marcy S. F r ~ ~ d t ~ i a n ,  JSC‘ 

x 
SOLOW MANAGEMEN‘L’ CORP. and TAG 780 
LLC‘, 

Index No.: 401 543/08 
I )la 1 tl t! ffs , 

- against - I>EC I S IC>N/ORD EK 

RICK’S PAINTING; 611 IICCORATNC; CORP., 

x 

I n  this declaratory judyiicnt aclion, plaintiffs Solow ManaSeinenl Corp. (“Solow”) and 

TAG 380 LLC (“Tag”) move lor siimmaly judgmenl on thcir claim against dcfendant Rick’s 

Painting & Decorating Co1-p. (“liick’s Painting”) lor contractual indemnificatio~~ in an underlying 

action entitled Mcnnis v Commel 380, Inc. (2008 NY Slip Op 305531 U] [2008] [“undcrlying 

against it.’ 

The relcvaiit facts are lai-gcly undispuled. Thc uiiderlying accidcnt occuilcd on May 18, 

2005 at 380 Madison A V ~ ~ I L I C  in Manhattan. ‘I’he plnintji’f, Marcos Menilis, was ilijiircd when he 

fell li-oni a laddei- lcading from the 21Id floor 01 tlic building to its roof. Mennis claimed h a t  11c 

PlaintilTs also moved 1’01- a stay of the Lmdcrlying action punding the outcomc of the instant 
action. I’ut-suant tu a stipiilalion filed on March 5, 2005, Mciiilis discontinued thc underlying action 
rigaiiist plaintifl’s. ‘l’he branch of plaintiffs’ motion fur the stay is hci-clore moot. 

I 

111 upposi t i o t i  i o  d c kl1 daii t s ci-o ss-1110 t i on, p 1 ;i in t i i ~ s  w i t1i drew their c oiimo ti 121 w 
indciiuiification claiii1s. (B Ps.’ Opp. to Rick’s Painting’s (hss-Motion,  111 6 . )  
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slippcd off of the ladtlcr because i t  was wct from watcr leakiiig froin coolcr p t ~ i i q ~  localed 011 h e  

roof-. At the time ol‘thc accident, Mennis worked fbr defendant as a paintcr, LIeIkildant was 

11 i red by the b 11 i 1 di t i  g ’ s prop ci-ty in ail age r Chis Iiiiian & Wake Ii el d, I 11 c . ( “C: u sh in an SL W a k d i  c 1 r l ” )  

to removc rust from and paint roof structural supports. Solow was thc janilorial service coiiipany 

Tor thc lmilding, Tag was the iict lessee, and Commct 380, Tnc. (“Commet”) was the owiicr. 

Phinliils contend that defendaot is obligated to indemni~y plaintifh pursuant to a liold 

liarniless provision containcd 011 the hack of the purchase ordcr for the work lhat C‘ushman 62 

Wakelicld faxed to dcfcndant arid that defkiidant signed. Defendant argues that tlic piircliasc 

order Iliat it received did not contain a back page with a hold harmless clause. Defendant Iilrthcr 

claims that the hold hiinnless provisioii violales Gcncral Obligations Law (“GOL”) 5-322. I in 

thal it providcs for iridcrnnificatiori for plaiiitill’s’ ow11 negligcncc. 

The standards I?)r suinmary J u d ~ n i e n t  are wcll sctlled. Tlie movanl niiist tender evidence, 

by pi-ool‘iii admissible form, lo establish the cause of action “sufficiently to warrant the courl as B 

mattcr of law in directing Judgment.” (CPLK 32 12[b]; Zuckennaii v (lily oi’New Yo&, 49 NY2d 

557, 502 [ 19XOj.) “Failure to make such showing requires denial of thc motion, regardless of the  

sufficiency nf the opposing papers.” ( W i n e ~ ~ a d  v Ncw York IJiiiv. Med. C‘tr,, 64 NY2d S S 1 ~  853 

[ 1985 J .) Once such proof has becn offered, lo cicfcat summary judgnient “t11c opposing party 

must ‘show [acts sufiiicieiit to require a trial of any issuc of f x t ’  (C‘PLK 3212, subd. [b]).” 

(Zuckcrman, 40 NY2d at 562.) 

As a threshold matter, lhe court finds that dcfcndant is bound by (he teriiis of (he 

indemnil~cation clausc contained i i i  the purchasc order. It is wcll scttleci that “[a]  party that signs 

a document is conclusively bound by its terms absent a valid excuse for having failed to read it.” 
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- . . -  _ _  - - _ . . 

(Giiei-ra v Astoria Gcticr:itiiiy Co., l,.P., 8 AD3d 61 7, 61 8 12d Dcpt 20041.) In Gucrra, the court 

held that dcl’cndant’s exciise “that it never received the Gcncral Conditions” section of the 

con ti ac t t 1i at co i i  t a i I i cd 1 he i l id em I I i ii c at i o II c 1 au s e, even though it s i gn cd o 1 her cl oc u iii cii 1 s w 11 I ch 

rcfct-r-cd to  the General Coiiditions, was insufiicicnt to dcfcat plaintiffs motion for summai-y 

jiidyiiciit. (Id. Sce also RoKcr’s b’ence, Inc. v Abclc Tractor and Euiiipmciit c‘o., Inc., 26 AD3d 

4”’ D c p ~  20061 [hcslding plaintiff boiiiid to tlic tcrms on the ieverse sidc of a faxed 

claimed not to Iiavc received where “[t]Iic rccord cstablislie[d] that plaintiffs V I C C -  

presideill sigticd [the] agreement that statcd . . . directly above the signature line that tlic 

conditions of sale and the wai-ranty tcrms were 011 the reverse sidc of the agreemcnt”].) 

On this rccord, pliiintifTs makc a prima facie showing that the hold hannless clause in the 

purchase ordcr is binding on dercndaiit. The faxed piirchase ordcr- states on the first p g c  that i t  

788, 789 

coli t rac t i 

is “[s] iibjecl to tcriiis and conditions below and on reverse side” and that thc “[c]onciitions ahovc 

and oii reverse side coiistitutc a part of this order.” As dcfcndant concedes, this pagc was signed 

by its owner and prcsidcnt Joseph Ricci dircctly helow the above languagc. (See D e h d a d s  

Cross-Motion, Ex. B- 1 .) Tlic purchase oi-del- on its facc tliiis conclusively shows that defendant 

agrccd to be bound by the tenns of the hold Iiamiless clausc. On tlie above authority, tlie 

statcniciits of Mr. Ricci and defer-idant’s office nianager that they never received the additional 

pagc fail to raise a triable issuc of fact as lo the iiiclusinri of thc hold har-mless clausc in the  

parlies ’ conlract. 

Tlic court accordingly turns to the txanch o r  tlie paitics’ motions conceiiijtig thc validity 

of the hold ha~mless clause. GOL 5-322. I (  1 )  states in pertinent part: 

A covenant, promise, agreement or understanding in, 01- in conneclioii with o r  
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collateral to a contract or agrccnieiit relative to tlic construction, alteration, repair- 
or niainlcnance oi‘a building, stniclure, appurtenances and appliaiiccs including 
moving, deiiiol ition aiid excavating connected therewith, purporting to indemiijfy 
or hold I~a~imlcss the proniisee against liability for damagc arising out of bodily 
injury 10 persons or damage to properly contributed lo, caused by or ~-csiiltiiig 
from the iicgligence of the promisee, his agents or employees, or indcninitec, 
whctlicr such iicgligeiicc hc in whole or in par-1, is against public policy aiid is 
void and unenfoi-ceablc. . . .This subdivision shall not ~~rcc lude  a pi-cmisee 
reyuiring inclciniiificatioii for damages arising out of bodily injury to persons cji- 

damage to properly caused by or resulting h i i i  the negligence of ;i party other 
than the proiujscc, wlietlicr or not thc promisor is partially ncgligent. 

It is seLtled that GOL 5-322.1(1) “pcrniit[s] a partially negligent [parly] to seek 

contractu a1 i n d em 11 i fi c;i t i on lrom [ a] subc on Ira c t or so 1 oiig as t 11 c i n d emn i li cat i on pi-ov i s ion d oes 

not purport to indemnify the [party] for its owii negligciicc.” (Brooks v .Judlau Conlr., Inc., 1 1 

NY3d 204, 207 [200S].) An indemiiification provision that would otherwisc ‘ h m  [sic] afoul 01. 

General Obligations Law 6 5-322.1 (1 )”  may be valid if i t  contains languclgc that liiiiits liability to 

the exlent permitted by law. (Compare J.inarcllo v City of New Yor-k, 6 AD3d 192, I93 [ 1 ‘‘ Dcpl 

20041, yitJ Diitloii v Pankow Rldrs.. T,td., 296 AD2d 321, 322 [ 1 ‘I Dept 20021 lv deiiicd 99 

NY2d 5 1 1 [2003].) Moreover, evcii where an indemnification provision is foiiiid to violate GOL 

5322.1 ( I ) ,  i t  is eiilbrceable if the party sccking indemnity is huiid to be fixe from riegligcnce. 

(Brown v Two Exch. Plaza Partiicrs, 76 NY2d 172, 179 11 9901; Itri Brick Sr. Concrete C.hi-p. v 

Actna Cas. K: Sur. Co., 89 NY2d 786 [ 19971.) Tlic party sccking to eiihrcc the indcinnily claiisc 

“as 1he proponent or‘tlic summary judgiiiciit motion . . . [must] mect its prima lhcie burdcn of 

denioiistratiiig that iio questions of f x t  exist with respect to its negligcnce.” (Pottcr v M.A. 

Bonriovanni, Iiic,, 271 hD2d 91S, 919 13“’ Dept 20001. 

Here, thc hold haiinlcss pr-ovision in the purchase oidcr provides for iiidemnilication o r  

plaintiffs for any claims arising out of the work pcrfoniied cxccpt claims I-csulling from 
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plainLiffs’ sole ~icgIigciicc.~ BY its tci-tiis tlic provision rcquircs defendant to indemnily p1:iiiitiffs 

even lbr thcir ow11 negligence. As lhe provision fails to include laliguagc limiting such 

indcrnnity lo the cxtcnt permitted by law, il violates GOL 5-322.1(1). 

Plaiiitiffs also Fiiil lo make a prima hcic showing that they wcrc no1 negligent. First, 

contrai-y to plaintiffs’ conlention and, as held abovc, plaintiffs have the burdcn of proving 

li-eedoni li-om negligence in ordcr to recover Lnidcr the conlraclual iiidciniiificatio~i provision a1 

issue. However, plaintiffs do not submil any evidcncc to salisfy this burdcn. ‘Their bai-c 

assertions that they did not supervise or dircct Mennis’ work arc i~is~ff ic ient  to raise an issue 01 

fact as 10 tlieir negligence. l’liei-cforc, plaintiffs’ iiiotioii for summary judgpcnt mils1 be dcriicd. 

111 contrast, defendant iiiakes a prima k i c  showing in support of its cross-motion that 

plaintiff Solow was ncgligent. 011 Mcnnis’ motion in tlic underlying action for summary 

judgn icn t  on his Labor T,aw 5240( 1 )  claim, this courl deterniincd, as affinned by the Appellatc 

L)ivision First Dcpar-lnient, that Mennis slipped off of the ladder because it was wet fioiii water 

that had leaked onto it from the cooler pumps on tlie roo[. (Mcniiis v C‘ornmet 380, Inc., 2008 

NY Slip Op 30553[LJ] [2008] affd as mod 54 AD3d 041 [l‘“Dept 29081.) In support of thc 

instant molion, dcfcndant cites Mcnnis’ deposition testimony that the ladcler was wet all tlic tjiiic, 

iind that hc rcpcatcdly complaiiied lo the building ciigiiieer about the ladder hcing wet. (Mciinis 

Dep. at 88-89.> Defendant also relies on h e  testinioiiy of San~os ~iocirigllc7, 3 cleaning 

‘Ihe hold-hartnlcss provision states in  pcriinciit part that “[Rick’s P;iinting] agrees lo p u i - l m n  
woi-k in a safe and proper ~ ~ i m i c r  and save PLII-cliascr [Cushman & Wrikcficld], its agents ..., ;is well as the 
Ownct- . . . of tlie building wlicrc tlie woi-k is IO bc performed or iiiatci-ials used, harmlcss agaiiist any and 
;ill ( 1 ) claims and liahility for injui-y to or death of any  1xxsoo” . . . by reason oT thc work hercundui- 
(except that rcsulhig from the solc negligence or [Cushman 6L Wakehcld]. . . .” (Aff .  o1‘Kayiiiond 
Cuddy [Tjuilding Manager] i n  Suppoi-t ofT’.’s Motion, Ex. 13, 7 15.) 
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. .  , . . . . . - - .. . . . -  

supervisor for Solow at thc huilditig, tha t  i t  was tlic responsibility of the engincci-s to cleaii waler 

leakage on the roof iicar the cooling systcin. (Rodrigiiez Dcp. at 56.) Rodr-igiiez also testified 

without contradiction that thc engincci-s were employed by Solow. (M. at IO.) 011 this record, 

cleIcr~lant makes ii prima fiicie showing that Solow was in control of the area of the work site 

where Mciiiiis’ acciclcnt O C C L I I T C ~ ,  and that  it had notice ofthc watcr condition but did not correct 

it.  Tri opposition, Solow fails to raise ;i triahlc issue or  Ibct as to its claini that i t  was iiot 

ncgligeiit. Tlic contractual indemiiification provision as it  pertairis lo Solow is tlicrefore 

11 11 en [ o x  ea b 1 e. 

‘I’he couit reaches a different conclusion with rcspccl lo deIaidant’s s no lion against Tag. 

in claiiniiig that Tag was negligciit, dcfendant citcs tlic Appellatc Division opinion in the 

~inderlying action, staling that Mennis “rcpcaledly iiotificd defendarits [plaintifl‘s hcrc] of this 

[water] condition prior to his fall.” (Mcnnis, 54 AD3d at 642.) TTowever, Ihis liiidiiig is dictum 

as notice is iiut I-cquired h r  a l’jiidiiig oi‘liability under J,abor Law $24O( 1) .  (& Saiiatass v 

Consolidated Inv. Co,, Inc., 1 0  NY3d 333, 340 [2008].) h/Iorevcr, dcfendant docs nol submit m y  

evidcricc that  i t  gavc nolice to Tag, as opposed to Solow, ol‘thc water leaks, or that Tag, as 

opposed to Solow, cinployed thc cngineers. Dcfcndanl also fails to pi-oducc evidenuc tlial ‘I’ag 

otliciwise had tlic requisite control over tlic work area whcrt: the rlcfcctive condition existed to 

suppoi-t a liiidirig oI~icgligcnce oil Tag’s part. (Compare Zahei- v Sho~wel l ,  IIIC., 18 AD3d 379 

[ I  ’‘ Dcpt 20051.) Therefoore, defendant fails to make ;i pririia facie showing of enlitlemcnt to 

judgn-iciit dismissjiig the contractual indemnilicalioii provision ;is uiienlbr-ccable as agaiiist Tag. 

Plaintifi’s: also, for the fjrsl time 011 thc reply, appcar lo seek SLiiiitiiiii-y judgment on a 

c I ai 111 for i ii d en1 11 i fi c :i t i cm 1111 der an in su ra t i  c e policy tli a t was pro cu red by d c fci i d an t on I:, 1 a i titi ffs ’ 
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behall. New legal argtiments are not properly entci-iaiiicd 011 a reply. (See Rilt hy Rill v I,cno5 

Hi l l  Hosp., 182 A i Z d  560 [ 1" Dept l992.l.) In addition, plaintiffs havc not pleadcd a cause of 

action in the complaiilt hased 011 an insui-ancc policy. Nor have plaintilk -joined thc insurer as a 

paiqy. 

Accordingly, it is hereby ORDERED that thc motion of plaintiffs Solow Managemciit 

Coq3. a i d  TAG 380 I,T,c' for summaryjiid~nient is dcnicd in its cntirety; and it is iiirtlicr 

ONIEREL) that the cross-motion of defe1i:ndant Rick's Paiiiting & Decorating Corp. i s  

granted to the extent of dismissing tlic complaint of plaintiff Solow Management Corp. as against 

said defeiidant; and tlic Clerk shall enterjiidgment accordingly; and it is f~irlliei- 

OIIDERED and ADJUDGED that Rick's Painting & Decorating Coiy, has no obligation 

iiidcmnify plaintiff Solow Managcment C'orp. in  the imdcrlying action elititled Mennis v C'ommet 

380, Iiic. (2008 N Y  Slip Op 30553[U] [ZOOS]); and i t  is further 

ORDERED that thc remaining claims of plaiIltill'TAG 380 J U '  are scvcrcd and sliall 

coiitiiiue; and it is further 

ORDEREL) that tlic partics shall appcar in Part 57 of [his Court oil May 7, 2009 at 2:30 

p.m. for a status conrerciicc. 

This constitutcs the decision, ordcr, and judgment o l  tlic court. 

ilatcd: New York, New York 
April 21, 2009 

MARCY F AN, J.S.C'. 
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