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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KAREN S. SMITH 
Justlce 

PART 62 

LUlGl OSPINA, 
INDEX NO. 11 5862106 

MOTION DATE 4123109 

MOTION SEQ. NO. 002 

Plaintiff, 

- v -  

THE CITY OF NEW YORK and CONSOLIDATED 
EDISON COMPANY, MOTION GAL. NO. 

Defendants. 

PAPERS NUMBERED 

The following papers, numbered 1 to 3 were re 

Notice of Motion -Affidavits - Exhibits 

Answerlng Affldavlts - Exhibits 

Rep I y Aff i rm at i o n 

Supplemental Reply Affirmation 

Cross-Motion: n Y e s  El No 

Upon tlic foregoing papers and upon 01-31 argument of 4/23/09 (Court Rcportcr-: Eric Allcn 646- 
386-3060), it is OIIlIKIIE1) that this motion by dcfciidants City of Ncw York (hereinafter "City") 
for sctmmary jcidgineiit dismissing plaintill's complaint as against it pursuant lo CPLR $ 3212, is 
granted for the reasons staled below. 

PIainlill; an olliicer in the NYPD, broughi this acliori lo recover for injuries he allegedly 
sustl-lined 011 June 23, 2006, when he le11 lu the ground while he was pursuing a suspect on \Yes1 
116'" Strcct in Ncw York, New York. Ikfcndant City now mows liar summal-yjudgmciit 
dismissing plaiutiff's complaint against it, coiitciidiiig that plaintifFs coininon law iiegligeiicc 
action is barred against tlie Cily by tlie Firelighter's Rule, and further that plaintiI'f s GMT, 4205-e 
claim must be dismissed because plaintiff cannot prove that the City had prior written iiotice o l  
tlie subject roadway condition. 

In support of its motion, the City submits: l ) ,  thc dcposition of the plaintiff, datcd March 
19, 2008, 2) plaintiffs demand for admission hy Con Ed tliat tlicy owned the grating in the area 
where tlic alleged injury look place, 3) the deposition o l  Abraham Lopez, employee olthe New 
York City llepartment ol"1'ransportation O k e  of Litigation Services, dated July 9, 2008, 
4) 13uildiiig Operation Purmits, 5 )  tlic affidavit of Christian Onyechi, employee of the New York 
City Dcpai-tnicnt of ncsigii and Construction, datcd Dcccmbcr 1 1, 2008, and further, in its reply 
6) this Courl's discovery order dated 9/1 1/08, and 7) the aflidavil d- C'ynthia Howard, cmploycc 
ol' the New Yorh City Department of Transportation Ol'lice of Litigation Services and Records 
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Managcnicnt . 

Plaintiffopposes thc City’s motion aiid submits the Notc of Issue tlled J ~ l y  29, 2008 

‘lhe City inoves Ibr suiiiiiiaiy judgineiit dismissing the plaintiffs coinplaiiit as against it, 
contending I .) h a t  plaintill‘s common law cause of action is barred by the firctightcr’s rule as 
articulated in Smlungdo v. SiS‘laft~ ( ? f N t ‘ ~ /  York 71 NY 2d 393( 1988), and C’oopcr v. C’ity of NPW 
York, 81 N Y  2d 584 (1993); and 2.) that plaiiitirl’s General Municipal I,aw $205-e claiiii I:ds 
because lie is uiiahle to s a M y  the prior writtcn notice requireillen1 of $7-201 ofthc 
Adminislrativc Codc of tlic City of New York or any predicatc statutory violation required tu 
iiiaintajii a GML 205-e claim. 

The proponent of a motion for summary judgment must inake a primafi~cic showing ol‘ 
eiititlernerit to judgment as a iiiattcr of law, tendering sufficient evidence in an admissible form lo 
dcnionstrate the abseiice ol‘ aiiy material issues of fict. (AIvarez 1 7  I’rmpect Hosp., 68 NY2d 320 
[ 19871). Oiicc the iiiovaiit has inadc such a showing, the burden then shirts to the opposing party 
to producc cvideiice in adiiiissible h n  sdficient to establish the exismice or any material issues 
o l h c t  rcquiring a trial of thc action. (Zz~cker/narz v C’ity (?I’Necv York, 49 NY2d 557 119801). 

Traditionally, New York courts have followed the “lirelightcr’s rulc,” which bars recovery 
in negligence lor injuries sustained by a lirelighler in the line of duty (see G i ~ q j W u  v. (Xihunk 
C7orp. e l  al 100 NY2d 72, 76 [20031). This bar was iniputcd to police officers in Suntangelo v. 
Stale o f N c w  York 71 NY 2d 393( 1988), which reasoned that “[llikc fircfightcrs, policc arc expcrts 
engaged, trained, and compcnsatcd by the pub1 ic to deal on its Iwhall‘ with emergencies and 
hazards oftcn crcatcd by ncgligencc” 71 NY2d at 396. And while this bar has bccn largcly 
supcrccdcd by tlic lcgislalurc in enacting GML 205 and General Obligation I,aw 1 1 - I  06, giving a 
statutory cause of action to firefighters arid policc oftkcrs for ncgligeiice, the Grelighter’s rule 
remains a bar on any conimon law ncgligeiice claims for injuries sustained by an ollicer in the 
pcrforiiiaiicc of his duty. In Folej) v. City Uff’New York, Ad3d 702 (2007), thc Appcllatc Division, 
First 1)cpartmcnt found that there was iio coininoii law cause 01‘ aclion Ibr an officer who was 
injured when she allcgcdly trippcd and fcll on a stairway outside the rear exit of her precinct. In 
S i n i o i i , ~  v. C’i/y ‘oJ‘N.cw Y’ork, 252 AD2d 45 1 ( lSt Dept 1998) thc coui-t found iio coiiiiiioii law cause 
of action for a policc officer who was injured while escorting a complainant to the subway when 
hc allcgcdly tripped aiid le11 oii ;I metal plate in the road bed as he was stepping off a curb. 

Gcncral Municipal I,aw $205-c (“tiML $205-e”) permits a police officcr to rccovcr for 
iiijurics sustaiiied in accidents caused by a municipality’s failurc to comply wjlh aiiy statute, 
ordinance, or othcr laws (S inzons  252 An2d at 452). As a predicate lo maintaining this typc of 
action, a plaintiff must rely on an uiiderlyiiig violation (zul7ghi v. Niagcxru b’rontio. ‘/i.nn.~p. 
Chznztz. ,  85 N Y  2d 423, 441), regardlcss ol‘whether il codiiies a common-law duty or the allcgcd 
dcfcct iticreases the dangers inherent in police work. (GML $205-c13]) Plaintiff inust additionally 
sct Ibrth I’xts li-om which it: may be iderred that the defendant’s iicgligciicc dircctly or indirectly 
caused harm lo him or her (Qrninlo v N ~ M ,  I’ork C i t y  7i.. Aullz., 7 AD3d 689, 689-690; see Williams 
17 City qj’Ncw York, 2 NY3d 352, 363;  Galcpo v City uJ’New York, 95 NY2d 568,  574). 

Administrative Code 87-201 (“$7-201”), also known as the “potholc law,” providcs that 
an action for damages arising oul o ra  defective street or sidcwalk cannot be inaiiitaiiied unless the 
City had prior writtcn notice of the defect, aiid failure to plead a id  prove prior written notice 
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requires a dismissal of the complaint against the City (Lungo v. Amt~ricart Golf ro. 256 Ad2d 387 
11 st I h p l  19991). It lias been specifically held in Munidvo 17. City ($New York 46 AD3d 772 (2d 
Dept 2007) that tlie prior writtcii riotice requireinelit of $7-201 applies to lawsuits brought by 
police ollicers pursuant to GMI, $205-e. Therefore, a thrcshold matter lor thc plairitil‘l‘ police 
officer to maintain a GML $205-c action against tlic City for an injury resulting li-om a del‘ectivc 
roadway is to show that tlie City had prior written notice oi‘tlic dcfcct. 

Neither records indicating tlie issuance or work permits, nor records indicating citiLen 
phone complaints (“FITS” reports) will be su€ikicnt to satisfy tlie prior written notice requirement 
ol‘ $7-201, 1)cSilva v. C’ily q fNcw York, 15 AD3d 252 (1“ Dept 2005) (citing Gee v (‘ily of New 
York, 304 AD2d 615, 617,[2003]; Levhurg 17 c‘ily r,J’New )iwk, 282 AD2d 239,24 1-242, 723 
[2001]; Mcltzw v. Cily oj’New York, 156 AD2d 124 [ 19891). Maps prepared by Big Apple 
Pothole and Sidewalk Protection Comiiiittee, Inc. and filed with the Dcpartriienl of Transporlation 
serve as prior written notice of dckctive conditions depicted thereon, but proper notice requires 
rekreiiciiig 11ic iiiost recent Big Apple map oil file prior to tllc accident (Kutz 17 C’ity oJNew York, 
87 N . Y  .2d 241 11 9951). If the most rccent map does not depict the clcfcct in the arca in question, 
there is dccriicd to be no prior written notice, and disiiiissal is required (fd; Frunk v C ‘ily of NLW 
l’nrk, 240 A.D.2d 19s). 

Here, lhc City has shown its prim~i,JUci~7 cntitlement to summary judgment dismissing the 
plaintiffs coiiii1ioii law negligeiicc claim. Both the complaint arid the plaiiitiff s tesliinoiiy make 
clear that tlic allcgeci injury occurred whilc thc plaintiff was on duty, pursuing a suspect who 
appeared lo be holding a firearm Jicrtding west 011 W 1 161h Strcct. As such, plaiiitiff’s coininoil law 
claims l‘ur negligence are barrcd by the Grefightcr’s rule. 

1’1ic City has also nict its pllnia facie burden rcgarding plaintiff’s GML $205-c claim by 
denionstratirig that it did iiot have prior written notice of the defective condition. Tlic City submits 
the deposition of Abraham 1,opcz of the Dcpartnicnt ol‘ Trailsportation (“DO‘P), who testified 
that a seal c11 was performed for permit applications, inaintciiance and repair records, contracls, 
and milljng/rcsurfaciii~ records for the arca in question, and from which twcnly fivc pcrmits and 
cmc “FITS” repoi-t were l‘uund. Of these permits, ten were issucd to JLJ Eiitcrprises in coiuicction 
with a coiitract with thc City’s Dcparlmenl ol‘Design and Construction (DDC). This was known 
as DDC contract HWM1667 W.  ‘The City subiiiits the al‘lidavit of the DDC Jkgincer in Charge for 
that project, C’liristian Onyechi, who attested that the work performed pursuant to D13C contract 
HWMlh67W included arcas on Manhattan Avenue, and cxtended onto Wcst 1 16t’1 Strcct fi,r 
approxiiiiatcly 5 0  feet west of Manhattan Avenue, which is on the other sidc of the block from the 
location of tlie allcgcd accident. 

Thc C‘ity also submits copies ofthc Big Apple Maps for the location in question. 
Corporation Counsel's ailirmation indicates that tlicsc maps were scrvcd on DOT on Oclober 23, 
2003, and that they are thc most recent maps served upon the City prior to thc plaintilf s allcged 
accidciit. Because the inaps do not indicate any defects in the crosswalk, iior conlain ally markings 
for a “pothole or other ha7ard” in  the subject location, plaintiff cannot claim prior written notice 
upon thc city lor tlic allcged hamrdous condition (SCC I1 ’Otzofrio v. City q f N w  York 1 1 NY3d 
581). 

Because it lias tcndered sufficient evidencc in adinissiblc form indicating that there are no 
rclcvant DOT rccords nor any rcjevant inarkiiigs on the Big Apple map indicating notice lo satisfy 
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I 

thc rcquircmcnls oT tj7-201, the City has mct ils Iiriiiia,firl:ie burden for sumrnary judgment. 

In opposition, plaintifr argucs that tlic City’s motion lor suiiimary judgment is both 
untimely aiid devoid of merit as iictual issues exist which iiiandate denial of‘the motion. Plaintiff 
goes to great length in laying out the rule lroin the Court of Appeals decision Brill 17 C-‘i/y qf’Ncw 
York, 2 NY3d 648 (2004) and its progeny which cxplains the CPLK 3212(a) provision govcrning 
lhc “good cause” requirement lor liling late motions, ultimately concluding that the instant motion 
should be denied lor bciiig untimely, as it is was filed on December 22, 2008, more than 60 days 
artcr- Ihc filing of the Note o l  Issue, dated July 29, 2008. Plaintill’s arguments in this regard are 
rendered moot, however, by this Court’s ordcr, daled Septciiibcr 11, 2008, which states that: “(6) 
the parties have until 12/3 1/08 to iiiovc for S/J.” The deadlinc for surniiiary judgment motioiis 
was moved to Decem bcr 3 1, 2008, and thcrelbre the instant motion is tiiiicly. 

Plaintill l‘urthcr opposes on the grourids that the deposition of DOT ernploycc Abraham 
 lope^ is insufficient to make a prima facic showing lor sumnary j iidgiiicnt becausc the testiiiioriy 
was not b:ised un personal knowledge, and relies on McNeill v City o j  New York 40 ATl3d 823 
(2d Dcpt 2007). The McNcill court hclcl that tlie dcposition testimony or  thc DO‘I’ employee used 
to show the lack of prior written nolice was insufficient to cstablish its entitlement to surninary 
judgment because that employee did not actually conduct thc search ol‘l-ccords ol‘ work done at 
tlic sitc of llie accidcnt. However, in its Reply Affirinalion, the City subinitled the aLlidavit of 
Cynthia I loward, who actually conductcd the search of the location in question, and who attcsts to 
liiiding the exact miie  information that Mr. Lopcz testified to. 

Lastly, plaintill argucs that tlicl-c remain inaterial issues of triable i’acl, including the 
tcstiriivny o l  the City’s deposition witnesscs rcgarding iiumcrous written rccords such as 
Corrective Action Reports (TAR”)  and Notices or Violations (“NOV”) pertaining to potholes iii 

and aruuiid tlic arca oP plaintiff s accident, DO’F ernploycc Lopez’ lack of knowledge about the 
aforc iiicntioned CAKs aiid NOVs, and his lack of faniiliarity with the Ioms  he produced at 
dcposi tiun. 

1 lowever, the City’s reply affirmation clarifics that there wcrc t io  NOVs on the DOT 
report, aiid the two UAKs related to 363 and 365 West I 
block, and not near the location ol‘tlic alleged accident, which plaintiff has established as being 
ten fcct from tlie intersection ol‘Morningside Avciiuc and West I 16“’ Street. 

Street, which is in the middle of’tllc 

Because plaintilfhas not raised a triable issue of niatcrial hc t ,  tlic City is eiititlcd to 
judgnicnt as a inattcr ol‘law. 
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Accordingly, it is 

OKU.LKED that this iiiolioii for suiniiiary judgmcnt dismissing plainlilYs complaint as 
against fhc Clily of Ncw Y ork, is grantcd; it is further 

ORDERED that d e h d a n t s  City of Ncw Y ork scrvc a copy of this decision and order, 
with iioticc of cntiy, upoxi all parties and upon the Clerk ol'the Court (60 Centre St.), thc Clcrk of 
thc 'Irial Supporl C)fliice (60 Centre St.), and the Clerk oftlic DCM Part (SO Centre St.), within 15 
days of cntry hereof. 

The foregoing constitutes the dccision and order ol'the Court. 

Hon!kaCennlSmifh, J.S.C. 

Check one: n FINAL DISPOSITION H NON-FINAL DISPOSITION 

Check if appropriate: r I DO NOT POST 
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