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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 2

SHERPACO,LLC, and JOHN HOUSHMAND,

Plaintiffs, '%# 103875/2007
-agalnst- /‘

&
KRISTINA KOSST, Defenda %41%30 0‘
_____________________________________ \ % Wy
YORK, J.: - ‘ ’Q&—

Plaintiffs Sherpaco, LLC (Sherpaco)and John HOushmand move
for an order pursuant to CPLR 3212 granting them summéry judgment
against defendant Kristina Kossi by 1ssuing on fhe first cause of
action a declaratory judgment that Sherpaco be adjudged the sole
owner in fee of condominium loft units 3D and 3E located at 145
Avenue of the America, New York, New York (the property) and that
Kossi be adjudged to have no riéht of ownership to or any
interest in the property; and that upon Sherpaco being adijudged
the property’s sole owner, issuing an order on the second cause
of action requiring Kossi to vagate the premises and.deliver
possession to Sherpaco. Alternatively, if the court adjudges
Kossi to have an interest in the property, defendants seek on the
third cause of action an orderipartitioning the property and
dividing it according to the parties’ respective rights, or if

that can not be done without great prejudice to the owners, an
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order for the sale of the property with the proceeds divided and
apportioned among the parties according to their respective
interests after appropriate costs and disbursements are paid.
For the reasons discussed infra, the motion is denied.
BACKGROUND
In 1999 Houshmand and Kossi began a romantic relationship.

In December 2001, Houshmand, who was involved in design and
building renovation businesses, formed Sherpaco, and was its sole
owner, officer and employee. Evidently, except for a prior hay
business, Sherpaco was essentially inactive, until on May 9,
2005, when it closed on the property, which was conveyed by 145
Americas LLC to Sherpaco, “by John Houshmand , c/o Clark
Construction.” Houshmand was a member of 145 Americas LLC. (See
motion, exh. J; See also Houshmand ebt at 48-49 in which he
explains that before Sherpaco bought the property, he was a
member of an LLC that owned the building in which the two units
were located). The LLC was comprised of those who would
eventually close on the units in the building). Sherpaco was
recorded as the property’s sole owner on the deed and tax
records. The sole borrower on the property’s mortgage was

Houshmand, rather that Sherpaco.
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At the time the property was purchased, Kossi, a business
woman, who had interests 1n several nightclubs, was a long-time
tenant, with her two sons, in a rent stabilized apartment on 51°
Street in Manhattan, and paid about $1300 a month in rent.
Sometime in “early” 2005 Kossi’s landlord, who was interested in
having hié building vacated, approached Kossi and offered her
money to vacate her apartment. (See Kossl ebt at 42). According
to Houshmand, Kossi came up with the idea of trying to negotiate
a deal with her landlord to obtain $400,000, so that she could
buy an apartment. Houshmand ebt at'22—26{ Kossi essehtially
denies this, and claims that Houshmand talked her into leaving
her apartment, makiﬁg various promises to her as an inducement.
According to Houshmand, he allegedly suggested that Kossi look
into getting a “fixer-upper, rather than a fancy finished place,”
and offered to help with the renovations, since he was in the
renovation business. (Id. at 27). Kossi then allegedly looked
into purchasing an apartment on Bleeker Street with the $400,000
she hoped to get ffom her landlord, and sought help from
Houshmand, possibly by creating a partnership, because she could
not afford to buy it on her own, but, Kossi never bought that

apartment.
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Thereafter, and within 4-6 months after her landlord
approached her about buying her out of her lease. Houshmand
offered to bring Kossi into the project involving the property
that is the subject of this lawsuit. At the time of the closing,
there had been discussions about Kossi ultimately putting the
money she received from her landlord into the project, although
at that time it was thought that the amount would be $400,000.
Indeed, before closing title on the property Houshmand wrote his
attorney to inquire how he could get Kossi on the title wiﬁhout
her incurring any transfer tax. Houshmand testified at his
deposition (at 65-66)that because that could not be accomplished,
the issue was allegedly dropped.

Houshmand wanted to help Kossi become financially
independent !, and brought her into the project with the thought
that they would live in the bigger of the two units, improve them
and then sell them, reinvesting the profits into the next
project, and so on. In an undated letter signed by Houshmand, he
stated that his goal was to help her achieve financial

independence and that the loft commitment was permanent. The

1Tt is claimed that Kossi was having some financial
difficulties with her businesses and that Houshmand loaned her

thousands of dollars to help her out on various occasions.
4




deal, according to Houshmand, with respect to the property was
that Kossi would get a share of any profits based on the
proportionate share of her investment. In addition, Kossi would
pay $1,300 monthly towards the carrying costs while she stayed in
the apartment. Ultimately, Kossi obtained only $190,000 from her
landlord, which she invested, via two checks, in the property in
December 2005 and January 2006,

Meanwhile, in May 2005‘the first bank account was opened for
Sherpaco at Citibank. Before then, Houshmand simply did his
financial transactlons for Sherpaco, including with respect to
his hay business, through his personél account. On May 13, 20053,
both Houshmand and Kossi were singly given unrestricted powers on
behalf of Sherpaco to, among other things, sign checks, borrow
money, open bank accounts, withdraw funds, contract for any of
the bank’s services and conduct any other business with Citibank,
pursuant to a CitiBusiness Qeneral Deposit Resolution for Limited
Liability Companies signed by Houshmand. Kossi’s signature was
placed on that document. According to Houshmand, who conceded
that Kossi’s powers were not limited to signing checks, the

reasonihe had signed that document was to permit Kossi to sign
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checks when he was out of town, but he took her name off when she
started to withdraw funds.

Sometime after opening that account, and apparently in the
fall of 2005, while Kossi was negotiating an agreement with her
landlord, Houshmand, on Clark Construction letterhead, wrote
Kossi’s landlord-tenant attorney regarding a proposed stipulation
of settlement. As is relevant, Houshmand indicated that Kossi
would be using the $190,000 to purchése and improve a new
residence. (Kaplan aff., exh H.) Houshmand, noting that none of
the $190,000 had yet been paid, further stated that hé had
borrowed money on his own to continue the new residence, and that
“the shortfall of $190,000 had been a sticky wicket.”

Kossi paid the 190,000, which was deposited in the Sherpaco
account, and noted it as her “contribﬁtion." (Id. at 81-83). In
December 2005, she and her two minor sons moved into the bigger
of the two apartments that comprised the_property. Within.pwo
months, she ended her romantic relationship with Houshménd,
having allegedlyvbegun a relationship with someone else. On
March 21, 2006, Kossi e-mailed Houshmand indicating that she was

in financial distress, but that her $i,300 monthly obligation was

‘a “priority,” suggests, perhaps, that’ she should take in a
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border. Houshmand’s response indicated that Kossi had failed to
make the requisite payments for three months and that he was
“dealing with a huge amount of financial trouble,” part of which
was the loft. Sometime after that, Houshmand and Kossi agreed to
sell the units, and Houshmand signed and had Kossi sign, on June
10, 2006, a broker’s agreement with the Corcoran Real Estate
Corporation, Houshmand’s usual real estate broker.
Thereafter,'Kossi apparently needed to get a mortgage to
purchase another property, and had to show the seller of that
other property that she would be coming into some funds from the
sale of the property in issue in this case. Since there was a
prospective purchaser for the property, Houshmand wrote a letter,
on Clark Construction letterhead for Kossi addressed to “whom it
may concern,” regarding “Sherpaco/145 Avenue of the Americas #’'s
3D-3E,” advising that Kossi was a “limited partner” in the units,
that her “capita} contribution” had been $190,000, that the units
were being sold for $2,600,000, and that 1f that deal closed,
Kossi’s equity would be returned with a projecteq profit of about
$150,000. At his deposition, Houshmand testified that the

foregoing letter did not reflect reality, he simply wrote it to
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help Kossi out, only intending to communicate that Kossi would be
getting back her equify and profits.

Within several days of the date of that letter, there were
several e-mail correspondences between Kossi and Houshmand in
which Kossi claimed she had been “gquaranteed [(by Houshmand] a
living environment for as long as needed,” and to vacate the unit
she required $400,000, plus having her rent covered until she
bought another property, éssuming she could get a mortgage. If
she could not, she would need more money to leave. Houshmand
regsponded that if “we sell the lofts we héve to leave,” and that
the money she needed for another project would be coming from her
“share” of the proceeds of the sale of the property. See Rogers
aff., exh R. Houshmand further responded that he required
closure on their relation%hip, that the property had to be sold,
and that, assuming the deal, which was pending, went through as
expected, she would get back her equity, her “fent contribution,”
and her share of the profits, which in one e-mall he listed as
1/3,Lbut in a later e-mail listed as about 1/5, and a épecified
allowance towards a year’s rental fees. Kaplan aff., exhs. G, O.
In that latter e-mail, alfhough Houshmand indicated that, “[bly

nature and proportion of the money involved,” Kossi was only
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entitled to a return of her equity, her monthly payments and é
share of the profits, which all allegedly totaled $275,000. He
then, evidently acquiesced to Kossi’s demand for more money, and
agreed to give her a total of $416,000, thus, giving her a return
on her investment of more that 100% in a year. Thereafter, at his
deposition, Houshmand took the position that Kossi had no
ownership interest in the property, but was merely entitled, on

the sale, to a return of her investment and a proportionate share

of the profits.

'On March 21, 2007, movants commenced the instant action. A
day later, Kossi, unaware that the complaint in this action had
been filed, commenced her own action against movants, asserting
four “causes of action,” alleging a breach of contract, a breach
of fiduclary duty, and estoppel, and seeking determinations as to
whether she was a legal owner of the apartment, she and her minor
chilaren had the right to live there indefinitely, pursuant to an
alleged agreement, Houshmand had a duty to fund a $200,000 “war
chest,” pursuant to an alleged agreement, and whether Hoﬁshmand
was obligated to pay indefinitely Kossi’s monthly housing
expenses to the extent they exceeded $1,300. Under the first

three causes of action, Kossi sought damages of $1,500,000, the
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amount she claimed it would cost to replace the value of the
apartment she gave up on 51°° Street. Kossi maintains that she
was enticed by Houshmand to move out of her rent stabilized
apartment by Houshmand’s.promises that she and her children could
live at the property indefinitely, that she “would be a partner”
in the ownership of the property “if she contributed toward” its
purchase price and moved in, that she would only be required to
pay $1,300 mohtﬁly towards the property’s mortgage payments, that
if they ever decided to sell, she would get a proportionate share
of the profits, that Houshmand would indefinitely pay any of her
monthly rent, mortgage or maintenance payments, which exceeded
51,300, and that he would fund a $200,000 “war chest.” See Kossi
Complaint. At her deposition (at 33), Kossi testified that other
than being required to pay $1,300 monthly, she did not have “any
understanding of any other obligations” she had with respect to
the property. The complaint furthé; alleges that in February
2007 Houshmand breached his agreement, except to the exfent that
he agreed to pay her a proportionate share of the sale proceeds,
which, in any event, he allegedly improperly calculated. Because
of the prior éendency of the instant action Kossi’s action was

dismissed, during the pendency of this motion, on movants’ motion
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in the Kossi action. No counterclaims have been asserted by
Kossl in the instant case.
The Instant Motion
Houshmand and Sherpaco now seek summary judgment on their

first two cause of action, asking that Koasgi be declared to have

no ownership or any interest in the property, and alternatively
on their third cause of action for partition or sale. The motion
is unsupported by any affidavit or depositiog transcript from
Houshmand, and to the extent that Kossi, in opposing the motion,
relies on Houshmand’s deposition transcript, movants, while
relying on it in some respects, ultimately assert that it has no
evidentiary weight because it not in compliance with CPLR 3116
(a), in that Kossi did not give Houshmand thg requisite 60 days
to review and execute the deposition transcript, which was only
forwarded to Houshmand’s counsel a few weeks before movants’
reply papers were served. Pina v Flik International Coxp., 25
AD3d 772 (2d Dept 2006).

The essence of the motion is that Kossi is allegedly
seeking to extort money from Houshmand, the same way she sought
money from her prior landlord, that the solefowner of record of

the property is Sherpaco, that the Statute of Frauds bars Kossi
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from claiming that she has any interest in the property or in any
partnership which allegedly owns the property, that Houshmand
could not have conveyed an interest in the property to Kossi,
since it was owned by Sherpaco, rather than Houshmand, that love
notes written to Kossi by Houshmand, over the course of their
relationship (“I willl always and forever take care of you and the
boys,” " I am bullding you a fantastic home because I love you,”
“The $200,000 war chest and loft commitment are permanent”[See
e.g. Rogers aff.,'exhs. G,I,R]), which are allegedly the only
writings which Kossi pointed to during discovery, as
memorializing the alleged oral promises, are insufficlent to
overcome the Statute of Frauds. Oral contracts to provide
hpusing or support indefinitely are unenforceable. Estoppel can
not be used to overcome the Statute of Frauds. In any event any
claimed reliance on any alleged promises which caused her to give
up her lease, was not reasonable, since she knew that it was
always possible that the romantic relationship could fail, thus
putting her housing situation at risk. Movants further assert
that the letter Houshmand wrote to Kossi’s landlord-tenant
c;unsel is too indefinite to overcome the Statute of Frauds, and

that the February 21,2007 “"to whom it may concern” letter at most
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“purports to give Kossi ™ a share of the property limited to the
$190,000 and a profit of $150,000. See Movants’ Memorandum of Law
at 17. Movants alternatively urge, that if Kossi is found to
have any ownership interest in the property, then they are
entitled to have the property partitioned and divided, or sold,
if necessary.

Kossi opposes the motion, and asserts that there is ample
written evidence, sufficient to overcome any Statute of Frauds
and to establish that she was a general partner in the'property
and had a beneficial interesf in it, including the February 21,
2007 “to whom 1t may concern” letter, which was titled

“Sherpaco,” and recited that Kossi was a “limited partner,” had

made a $190,000 capital contribution into units 3D and 3E at 145
Avenue of the Bmericas, and would, on the proposed sale, be
getting back her equity plus a share of the profits, Houshmand’s

letter to Kosei’s landlord-tenant attorney, which indicated that

the $190,000 would be used by Kossi to purchase and improve a new
residence and that the delay in ﬁer receiving the money from her
landlord created a problem for Houshmand, who borrowed funds “to
continue the new residence. Moréover," Houshmand’s February 2007

e-mails to Kossi, indicated that, when the property was sold,
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Kossi would get back her equity, her monthly payments and
proportionate share of the profits.

Kossi, via her affidavit submitted in opposition to movants’
motion in the Kossi action, maintains that Houshmand, to allay
her concerns about giving up her rent stabilized apartment,

proposed a partnership which would own the property, which could

only be sold by mutual agreement, which she could live in as long

as she wanted. If sold, by mutual agreement, the profits would

be reinvested into another property, where she could live as long

as shé wanted. If the property was not reinvested, Houshmand
would pay her monthly living expenses over $1,300. Kossi would
be required to invest the proceeds of her lease buyout as a
capital contribution and would contribute $1,300 per month in
expenses, and Houshmand would fund the “war chest.” Kossi
maintains that after she and Houshmand agreed to form this
partnership} Houshmand prepared a document, entitled, “Draft by-
laws for Shérpaco,” which included “most” of the alleged
agreement’s terms, and which was then, “to the best of [Kossi’s]
recollection,” forwarded it to “Sherpaco’s”‘attorney, so that a
formal agreement could be drawn up and “eventually executed.”
Kossi aff. at 91 10. Kossi alleges that all of this occurred

before the “partnership (i.e. Sherpaco) purchased” the property.
14
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A review of that document reveals that it was entitled
“DRAFT/SHERPACO LLC,” and recited that it consisted merely of
“[clonsideration points” for Sherpaco and questioned “would these
be “By-laws.” Kaplan aff., exh. Q. It then'stated that the
“[plartners are” Kossi and Houshmand, and that the LLC existed to
acquire real property, accumulate equity for the “partners” and
provide a place for Kossi and her children to occupy. Id. It
further provided that the percentage of ownership in the LLC
would be based on the proportionate dollar'value invested into
Sherpaco’s accounts or towards costs.associated with the
purchase, operation and malntenance of the LLC’s real estate
property. It further provided how the partners could dispose of
their shares in the LLC.

Kossi, who failé to specifically claim that she never saw

the Draft/Sherpaco LLC document, does not explain why she

- provided her signature on the Citibank LLC Resolution for

Sherpaco, and does not allege that she ever saw or executed any
formal agreement. She asserts that when they entered into the
alleged partnership agreement, Houshmand did not indicate that
Sherpaco, LLC would be used as the means to form the partnership.
Kossl claims that in reliance on the alleged partnership

agreement, she negotiated a lease surrender with her landlord,
' 15
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gave up her rent stabilized apartment,. invested in the property
and in its maintenance, and moved into it with her two sons.
Kossi reiterates the allegations of her complaint, that when
their romance ended, Houshmand refused to honor any of the
alleged partnership agreement, except for agreeing to provide her
with her proportionate share of the sale proceeds. While it is
not entirely clear, Kossi, who opposes this motion with her
memorandum of law submitted in opposition to movants’ motion in
the Kossi action, claims that Houshmand used Sherpaco as a
vehicle to create a “general” partnership between Houshmand
and/or Sherpaco and herself, and agreed that the partnership
would own the property (See Kaplan aff., exh. 1 at 8-9,13).

Alternatively, Kossi’s counsel apparently urges that Kossi has

an ownership interest in Sherpaco (Id. at 12-13), bu£ that in
elther case she has a beneficial interest in the property.

In reply, movants submit their reply memorandum previously
offered on their motion 1in the Kossi action, and urgé in response

to Kogai’s claim that the Statute of Frauds is inapplicable

because a partnership agreement existed before the property was

acquired by Sherpaco. In addition, movants contend that there

16
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could not have been a partnership or joint venture because there
was never an agreement by Kossi to share losses.
Discussion

Initially I note that, Kossi’s claims that Houshmand agreed

to take care of her and her sons and subsidize her housing for

the rest of her life are unavailing, since they are either too

vague, violate the Statute of Frauds (See, GOL § 5~701 [a],[1]:
Yedvarbp ; Yedvarb, 237 AD2d 433 [2d Dept 19971, 1v denied 90 NY2d
804). Moreover, as a matter of law, they are unsustainable since
it 1s readily apparent that any promises to take care of her and
subsidize her housing were made in the context of their romantic
relationship, which always had the potential to end, and thus
could no; have been reasonably viewed as a permanent commitment.
In addition, it cannot be said that all of the terms of the
undated document entitled “Draft/Sherpaco LLC,” which allegedly
antedated the purchase of the property, constituted most of the
alleged partnership agreement, since it is evident that 1is was
only a draft which contained “consideration points” and was on;y
an agreement to agree (see, Richbell Info. v Jupiter, 309 AD2d

288, 297.[1° Dept 2003]). As noted, Kossi stated in her

affidavit that to the “best of [her] recollection” the draft was
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forwarded to “Sherpaco’s” counsel so that a formal agreement
could be thereafter drawn up and executed. Further, it is
readily apparent from the face of that document that what was
being contemplated was Kossi’s obtaining an interest in

Sherpaco, and, possibly, although it may simply have been that

the term “partner” was used loosely, that once that was
accomplished the two shareholders, as between themselves only,

would act as partners through Sherpaco. To the extent that

Kogsi’s counsel may be suggesting that such document was drafted

- with the purpose of giving Kossi an ownership interest in

Sherpaco, again that instrument was only an agreement to agree,
and Kossi herself has not urged that that was the purpose of the

draft document, and has neither testified nor provided her
affidavit indicating that she was ever given an ownership

interest in Sherpaco.

It is also appareht that no partnershilp was formed beforé
Sherpaco took title to the property. Clearly, before the
property was acquiréd by Sherpaco it was discussed that Kossi
would have an interest in it. This is sSupported by Kossi’s
affidavit. The fact that Houshmand sought advice about getting

Kossl on the title before the property was acquired, Houshmand’s

18
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deposition testimony %, and that right after the property closed,
Kossi was made a sighatory with unlimited powers on Sherpaco’s
bank account. However, Kossi’s gaining an interest in the
property and becoming a partner were dependent on her settling
with her landlord, obtaining payment from it (in an amount that
was yet to be determined), which did not occur until long after
the closing, and contributing toward the price of the property
(See Complaint in Kossi action, € 12). Accordingly, the
property, when it closed, was solely owned by Sherpaco, and was
not partnership property which fell outside of the Statute of
Frauds (see e.g. Barash v Sperlim, 271 AD2d 558 [2d Dept, 20001 ;
Mattikow v Sudarsky, 248 NY 404 (1948]. The Statute of Frauds
would therefore be applicable to effect the transfer of an

interest in the property from Sherpaco to the alleged general

partnership. Najjar v National Kinney Cozxp., 96 AD2d 836 2d Dept

1983).

While there are documents which suggest that thereafter a

beneficial interest in the property may have been conveyed to

yhile it is true that Houshmand’s deposition testimony is
not admigsible on this motion, since he was not given the
requigite time to review and sign it, its lack of availability
to resist the motion will be considered to the extent relevant
under CPLR 3212 (f).

19
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Koassi, none of them is sufficient to raise an issue of fact as
to whether the documentary evidence satisfies the Statute of
Frauds with respect to any claim that the property was conveyed
to a general partnership. Although multiple documents may be
pleced together, to satisfy the Statute of Frauds, not all of
which must be signed, (Strain v Strain, 228 AD2d 491 [2d Dept
1996]), the essential terms‘of the agreement to transfer the
propert? to the general partnership must be incorporated in
those documents (see, Donner v Septimus, 137 AD2d 484,485 [2d
Dept 1988]). This includes a designation of the parties to the
agreement . Id. at 485. None of the documents relied upon by
Kogsi, whether such document antedates or postdates the
conveyance to Sherpaco, sufficiently designates both parties to
the alleged agreement to coﬁvey an interest in the property to a
general partnership. The Draft/Sherpaco, LLC agreement and the
“to whom it may concern letter,” are inadequate té demonstrate a
conveyance of property to a general partnership. The
Draft/Sﬁerpaco, LLC document, which allegedly antedates the
conveyance of the property ﬁo Sherpaco, contemplates, not that

an interest in the property would be conveyed from Sherpaco to

20
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Kossi_aa a general partner, although the term “partner” is
apparently loosely utilized, and Houshmand and Kosgi may have
been contemplating acting as partners only between themselves
once Kossi acquired an ownership interest in Sherpaco, but.
rather that Kossi would be getting an ownership interest in
Sherpaco, which as noted previously, Kossi herself does no; urge
wasg contemplated or ever occurred. And that was simply an
agreement to agree. Also, the “to whom it may concern” letter
refers to Kossi being a “limited partner” but does not recite
gpecifically what she was a limited partner in, other than ih
the two units, and since the document was titled Sherpaco, which
is a limited liability company, it appears agaih that the term
“limited partner” was used loosely. 1In any event, Kossi doés.
not state that she became a limited partner, and her memorandum
of 1aw‘alleges that she was a general partner. None of the
documents, upon which Kossi re;ies to avoid the Statute of.
Frauds, specifically indicates that thére wag a conveyance of

the property to a general partnership, certainly a materialfand
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esgential term of the alleged agreement. Thus the Statute of
Frauds has not been satiasfied in this regard.

Nonetheless, the motion to dismiss this action is
denied gince there ig at least an issue of fact as to whether
Kossi’s actions, including her negotiating with her landlord,

her giving up hér rent stabilized apartment, her moving into one
of the units with hér two sons, her paying the $190,000, which
she received from her landlord, to Sherpaco, and her making

monthly payments to Sherpaco constitute part performance

“unequivocally referable” to an alleged agreement to transfer an
interest in the property to her through a general partnership or
joint venture. Spodek v Riskin, 150 AD2d 358 (2d Dept, 1989)
citing Anostario v Vicinanzo, 59 NY2d 662. In addition the
documentary evidence “is probative with respect to the issue of
whether [Kossi’s] actions constitute[d] part performance”. Id. at
360; see, also, Barash v Sperlin, 271 AD2d at 559. These
documents include 1) the “to whom it may concern” letter, which

identifies the property and Kossi’s “capital contribution” and
indicates that if the deal closed Kossi would get back her

equity and a specified share of the profits, 2) the letter signed
22
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by Houshmand to Kossi’s landlord-tenant attorney, indicating
that Kossi would be purchasing a new residence with the proceeds

of the settlement, and effectively identifying the property by

the reference to Houshmand’s having to borrow money to continue
the project on his own, 3) Houshmand’s e-mails to Koa&si,

explaining what precisely she would be entitled to on the sale of
the property, indicating that if “we sell the lofts, we have to
leave”, and stating that her money would be coming from her

“share” of the proceeds, 4) the Citibank form that Houshmand had
Kossi fill out, giving her unlimited signatory powers over
Sherpaco’s account and 5) the checks from Kossi deposited into
the Sherpaco account. I also note Houshmand’s unsigned
deposition testimony, that he had Kossi fill oﬁt a real estate

broker’s contract to aid in the sale of the property, which

testimony strongly supports Kossi’s assertion that she has a
beneficial interest in the property. Houshmand has failed to

offer his affidavit on this application explaining the foregoing
documents, most, if not all, of which were appended to the

initial moving papers, and as noted earlier, he maintains that
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his deposition is inadmissible, so that it can not aid movants on
this application.

As to movants’ claim, raised for the first time in their
reply papers, that no partnership or joint venture arose because
such an arrangement requires a sharing of losses, no affidavit

was provided by Houshmand on this issue in the initial moving

papers, even though it was evident from movants’ initial papers

that movants were aware that Kossi was basing her claim of

entitlement to an interest in the property on the existence of a
partnership. Further, such argument cannot be considered since

Kossi never had a chance to respond to it. See, Dannasch v
Bifuloco, 184 AD2d 415(1* Dept 1992). 1In any event, Kossi does

not ‘specifically deny on this motion that she would be liable for
her share of the partnership’s losses, and the memorandum of law
submitted on her behalf appears to recognize that she would be

liable for a proportional sharing of the profits and losses. See

Kossi memo of law at 6. Moreover, even if it is ultimately
found that Kossi’s part performance is not referable to a

partnership or joint venture, because, for example, of the

failure to demonstrate that an agreement to share losses existed,
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that does not necessarily mean that Kossi will be found not to

have had any interest in the property. (See, Natuzzi v Rabady,

177 AD2d at 622 [2d Dept 1991]) (Absent an agreement to share

profits and losses, results at most in a cotenancy.).
Accordingly, it is

ORDERED that Houshmand’s and Sherpaco’s motion is denied.

Dated: 71 IG‘L‘F‘OCL Enter:

¥
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