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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: TAS PART 11

ANNA KONSTANTINOV, BY HER ATTORNEY-
IN-FACT, KAREN ROSS, INDEX NO. 114152/07

Petitioner,
-aganst-

RICHARD F. DAINES, M.D., individually and in his

official capacity as Commissioner, New York State

Departmen: of Health, and ROBERT DOAR, individually 6
“Pp O

Human Resources Administration,

Respondents. ‘1,471,(6?4-.‘9

JOAN A.MADDEN, J.

In this Article 78 proceeding, respondents, Richard F. Daines, M.D)., individually and in
his official capacily as Commissioner, New York Statc Department of Health (“DOH”™) and
Robert Doar individually and in his official capacity as Commissioner, New York City Human
Resources Administration, (*“HRA™) move by pre-answer cross-motion to the petition (motion
seq. no. 001) and motion (motion seq. no. 002) to dismiss the petition on various grounds
including mootness, failure to exhaust administrative remedies and failure to state u cause of
action.’

Atissuc in this proceeding is whether respondents arc required pursuant to Article XVII
Scction  of the New York State Constitution, Social Services Law § 133 and case law under
Mecdicaid, to provide personal care attendant services (o an applicant asserting and providing

proof of the need for such scrvices whilc an investigation is conducted to determine cligibility for

'The cross-motion and motion are consolidated for determination.
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such services. Also at issue is whether under state and federal law an Administrative Law Judge
(“ALJ”) in a Decision After Fair Hearing (“*DAFH”) may remand a matter to a local agency for
reconsideration without making a final determination.

“Medicaid 15 a jomnt fcderal-state program. established pursuant to Title X1X of the Social
Security Act (42 USC § 1396, et scq), that pays [or medical care for those unable to alford it.”

Sce In re Estatc of Tomeck, 8 NY3d 724, 727-728 (2007). The Medicaid program, Title XIX of

the Social Security Act was created in 1965 and “provides a [cderal subsidy to states that choose

{o reimburse poor individuals for medical care,” Westside Mothers v. Haveman, 289 F.3d 852,

855 (6" Cir), cert den 537 US 1045 (2002). States participate in the program through state plans
for medical assistance that arc approved by the Secretary of Health and IHuman Services. Once
the plan is approved, the [ederal government reimburses the state for a percentage of its payments
for medical care for the indigent. Sce 42 U.S.C. § 1396; 42 C.F.R. § 430.10.

.chcral law permits cach state to adopt rcasonable standards [or determining eligibility
for und the extent of Medicaid available under that state’s Medicaid program. See 42 U.S.C. §
1396(a)(17). “Personal Care Services™ are optional scrvices that states are permitted, but not
required to include in their Medicaid programs. Sge 42 U.S.C. §§ 13906a (10), (24); 42 C.I'.R.
$440.167.

New York State has opted to include personal care services as part of its Medicaid
Program, Scc Social Services Law § 365-a(2)(e). The controlling regulation, 18 NYCRR
$505.14 (a)(1), defines the term “personal carc services™ as partial or total assistance with

personal hygienc, dressing and fceding, and nutritional and environmental support functions.

(g}
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Petitioner Anna Konstantinov, an 83-year old women who suffers from Alzheimers
disease, applied for Medicaid coverage, and in March 2007, her application was accepted.
Thereafler, by letter dated June 7, 2007 and received by HRA on June 11, 2007, Konstantinov’s
attomey requested that HRA award her “temporary medical assistance” in the form of 24 hours
per day, seven days per week, home attendants to provide Konstantinov with personal care

services. According to the petition, Konstantinov has significant timpairment of both long and

short term memory, is oflen disoriented as (o time and place and, in the opinion of her treating
physician, she is unable (o care for her feeding, toileting, grooming and dressing needs.
Konstantinov is living at home with her 87-year old sister who is afflicted with arthritis and
osteoporosis and is unable to give Konstantinov the assistance and care she requires with her
dressing, grooming, toileting and feeding needs. Along with the letter, the attorney submitted a
medical request from Konstantinov’s treating physician, a “Psychosocial and Functional
Assessment” completed by a clinical social workér, a “Disability Interview Form™ and a
“Medical Report for Determination of Disability.”

On Junel5, 2007, HRA sent a nursc and social worker to Konstantinov’s home to
evaluate her need for personal care scrvices and on June 19, 2007, a Medicaid contracted
physician met with petitioner for a further evaluation. On June 21, 2007, HRA mformed
petitioner’s attorney that the request for personal carc services had becn denied. Petitioner
requested a fair hearing which was held on July 19, 2007, and on August 28, 2007, the ALJ
issued his DAFH reversing the denial and remanding the matter to the agency to conduct a proper
evaluation in accordance with the relevant regulations. The ALJ found, inter alia, that the

medical reports contained errors and omissions; the nursing assessment was internally
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inconsistent; the agency based its determination, at least in part, on some documents that were
not relevant and on other documents that were not in evidence at the hearing, However, the ALJ
further found that petitioner’s request was not “persuasive” on the grounds that her medical
request and the comments by the social worker who evaluated her, {ailed (o demonstrate a need
for total assistance.

In this Article 78 procceding, Konstantinov, by her attorney-in-fact Karen Ross, originally
sought an order requiring respondents DOH and HRA {o award her immediate personal care
attendant scrvices, on either a full-time or part-time basis pending the reevaluation, and a
determination that the ALJ was requircd to make a [inal determination afler the fair hearing and
was barred from remanding the matter to the local agency for reconsideration. In lieu of
answering, DOH cross-moved to dismiss the petition and, by separate motion, HRA also moved
for dismissal.

In seeking dismissal, DOH asscrts that petitioner failed to exhaust her administrative
remedies since, as the result of the ALJ’s remand to the local agency, there was no final
determination when the petition was filed. Petitioner argues that she exhausted her
administrative remedics. as the ALJ is required to make a final determination at a [alr hearing,
and his (ailure to do so0. does not bar this petition on exhaustion grounds. DOH further asscrts
that the petition fails to state a cause of action as there is no provision [or temporary Medicaid for
personal care attendant services. HRA asscrts that the petition fails to statc a cause of action as
pelitioner, at the time of filing, was a recipicnt of community medicaid, and under the Social
Service Law, the relief petitioner seeks 15 actually “medical assistance,” defined as payment of

medical benelits, which she 1s already receiving, i.e. community medicaid,
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Whilc these motions were sub judice, the agency completed its investigation following
remand, and by notice dated December 20, 2007, it notified petitioner that the Local Medical
Director determined “that you are not appropriate for Level II home care services because the
Ageney cannot mect your needs in a manner that promotes and protects your health and safety
and does not jeopardize the safety of personnel.” Konstantinov appealed that decision and a fair
hearing was held on February 14, 2008, On March 12, 2008, the ALJ issued a DAFH finding
her ehigible for personal care services, 24 hours a day, 7 days a week. on a split shift basis,
retroactive to June 8, 2007.

Respondents subsequently submitted letter briefs contending that becausc petitioner has
now received the level of care she originally requested retroactive 1o the date of her application,
this proceeding should be dismissed as moot. In response, petitioner argues that the proceeding
should not be dismissed as mool since the 1ssucs raised are substantial and are likely to recur
while cvading revicw.

As 1o the threshold issue of exhaustion of administrative remedies raised by DOH, “[i]t is
hom book law that one who objects to the act of an administrative agency must exhaust
administrative remedies before being permitted to litigate in a court of law. The exhaustion rule,
however, is not an inflexible one. It is subject 10 important qualifications. [t necd not be
followed, for example, when an agency’s action is challenged as 2ithar unconstitutional or wholly

beyond its grant of power, or where resort to an administrative remedy would be fulile, or when

its pursuit would cause irreparable imjury” (citations omitted). Watergate 1l Apartiments v.

Buflalo Sewer Authority, 46 NY2d 52 (1978). Morcover, the exhaustion of administrative

remedies 1s not mandated where the 1ssue involved is solely “onc of law,” Apex Air Freight, Inc.




v, O’Cleireacain, 210 AD2d 7 (1™ Dept 1994), Iv app den 86 NY2d 712 (1995), or “is purely the

construction ol the relevant statutory and regulatory framework,” Herbere by Herberg v.

Perales, 180 AD2d 166 (1% Dept 1992).
Iere, the court concludes that the 1ssues of whether respondents are required to provide
petitioner with pre-investigative personal care services, and whether the ALJT is required to
determine the personal care services at the [air hearing, arc 1ssucs of law that involve the
construction of the statutory and regulatory framework ol the Medicaid program for the

determination of applications 1n connection with personal carc attendant services and therefore

exhaustion of administrative remedies 1s not mandated. See Apex Air Freight. Inc. v.

)’ Cleireacain, supra; Herberg by Herberg v. Perales, supra.

Next, respondents’ argwment that the petition is moot as the DAFIT issucd while this
motion was sub judice, granted petitioner the level of care she requested, is unpersuasive. In

veneral, the power of a court 1o decide a matter only arises when there 1s an actual controversy in

the casc pending before the court. See Maller of Hearst Corp. v. Clyne, 50 NY2d 707, 713
(1980). Tlowcver, the mootness doctrine, which ordinarily forbids courts {rom considering
questions which, although once live, have become moot by passage of time or change of
circumstances, can be overcome wherce: (1) there is a likehhood of repetition, either between the
parties or other members of the public; (2) 1t is a phenomenon typically cvading review; and (3)
there is a showing that there arc significant or important questions not previously passced on. See

Inre M.B., 6 NY3d 437, 447 (2006); Matter of Hearst Corp. v. Clyne, supra at 714-715. In

Jones v. Berman, 37 NY2d 42 (1975), the Court of Appeals found that the issuc of the provision

ol emergency public assistance was not dismissible as moot even though the petitioner was

O
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rcectving public assistance at the time of the appeal as “the questions prescnted [were] of public
importance and interest and becausc of the likeliness that they would recur.” Id at 57.

In support of petitioner’s position that the issuc is substantial and likely to recur, she
asserts that it 1s respondents’ policy 10 denv pre-investigative personal care services 1o those
asscrting an immediate need of such services.? Respondents do not deny that this is their policy,
and DOH argues that there 1s no provision lor “temporary medicaid in the form of personal carc
attendant services.”  In support. DOIH points to federal regulation 42 CFR § 435.930 thal
Medicaid should generally only be provided to eligible individuals, and to the following
statcment in administrative directive 86 ADM - 7:

There are no formal provisions 11 the Medical Assistance Program which would
permit “presumptive eligibility”™ or “emergency pre-investigative coverage,” nor 1s

‘Afier the DATH, petitioner addressed the mootness issued raiscd by respondents and
submitted the affirmation ol Nina Keilin stating that she is “one of the attormcys monitoring
compliance by the New York State Oftice of Temporary and Disability Assistance (OTDA) on
behalf of the State Department of Health, with an injunction in a class action, Virshavsky v.
Perales, 202 AD2d 155 (1% Dept. 1994)." According to Keilin, the injunction resulted from an
attempt by OTDA’s predecessor lo cease conducting hearings regarding medical assistance and
other issues [or homebound disabled individuals. The action resulted in an injunction which
provided for an initial hearing via the t2iephone to be [ollowed by a home hearing in certain
circumstances if the decision was not fully favorable. Keilin states that over a 10-ycar period her
office has “reviewed thousands of hearing decisions conceming Medicaid-[unded personal care
and other services.” Kerhin further avers that m cases where individuals apply for home care
services [or the first time or for an incrzase in existing services, individuals arc without the
requested scervices while their case is datermined. In certain instances, afler a telephone hearing
scrvices are granted; and in hundreds of other cases, OTDA reverses the local agencies
determination and remands the case to the agency for reconsideration without making a {inal
determination, In the latter group, during the remand, at times OTDA orders interim relicl, but in
“hundreds of cases™ no such rchef is granted. DOH’s abjection to this affirmation on the
grounds that Article 78 review is limited to the record below, 1s inapplicable to the mootness
issue.




there spectfic regulatory authority for local districts to pay for services [or
ineligible persons, even in emergency situations.

Bascd on these arguments and respondents’ fatlure to deny such policy, a sufficient basis
exists for concluding that the denial of pre-investigative personal care services to those asscrting
an immediatc need of such services is a policy and presents an issue, which, like the one in Jones

v. Berman, supra, 1s not dismissible as moot since respondents’ policy applics to other Medicaid

recipients in similar situations and is therefore likely to rccur. Moreover, the 1ssue 1s significant
as the denial of such services has the potential to result in serious medical and psychological
detriment to a person in need, and a substantial number of Medicaid recipients may be tmpacted
by the policy. Finally, the issue is subject to evading review as, in many instances such as here,
by the time a case involving the issue comes before the court, respondents will have already

made their decisions on the ultimate cligibility for such services. See Rodriguez v. Winy, 94

NY2d 192, 196 (1999) (the issue of whether the Department of Social Services mav require a
recipient ol temporary housing assistance to assign federal benefits to it in order for recipient to
continue to recetve assistance is not dismissible as moot because ““the 1ssuc will recur,™ will
“typically cvade review because of the relatively short period of time in which a person would
normally receive temporary emergency shelter, and because the issue ““is both novel and

substantial”). Bascd on the foregoing case law authoritics, Pastore v. Sabol, 230 AD2d 335 (2™

Dept 1996), cited by respondents, is not dispositive, particularly as that decision facks analysis of
the exceptions to the mootness doctrine. Accordingly, respondents’ request that the matter be

disnissed as moot 1s denied.

losa]




[* 10]

Turning to the remaining aspects of the cross-motion and motion, on a pre-answer
motion to dismiss pursuant to CPLR 7804(f), only the petition is o be considered, and the
allegations 1 the petition arc decemed true and arc considered in the light most favorable to

petitioner. Sege Pansella v. Town of Fishkill, 209 AD2d 850 (3™ Dept 1994); DePaoli v Board of

Education, 92 AD2d 894 (2™ Dept 1983). Applying this standard, for the reasons below , the
court finds that the petition provides sufficient facts 10 support the legal 1ssucs raised herein, so
that the cross motion and motion must be denied.

The peution states eight causes of action. The first, second, third and fourth causcs of
action allege that DOH violated various federal and state statutes and New York City regulations
by remanding petitioner’s request to HRA for further consideration rather that issuing a delinitive
decision as 1o the number of hours of home care service petitioner was centitled to. The [ifth,
sixth, seventh and eighth causes of action allege (hat respondents violated Social Service Law
$133 and the New York Constitution by refusing to grant petitioner temporary personal carc
scrvices, and by failing to render a decision on petitioner’s request for temporary personal care
scrvices within 72 hours of such request.

As indicated above, in seeking dismissal, DOH argues thal there is no provision for
lemporary I\v'chicai(i in the forn of personal carc services. HRA argues that an applicant’s

eligibility for the personal care services is determined by an cvaluation that must be conducted

before services are authorized; the “medical assistance” Konstantinov seeks is defined as
| payment of “medical benefits” which Konstantinov was receiving as a recipient of Community
Medicaid; and if temporary medical assistance exists, it only applics to the class specified in Brad

1. v, Citv of New York, § AD3d 142 (1™ Dept), Iv app den 4 NY3d 702 (2004),
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In support of the petition and in opposition to dismissal, petitioner contends that pursuant
1o the New York State Constitution, Social Services Law § 133 and the decisions i Brad H, v.

City of New York, supra and City of New York v. Novello, 51 AD3d 544 (1* Dept 2008), DOH

and HRA are required to provide petitioner with immediate personal carc scrvices while her
eligibility for those scrvices is being investigated.  Specifically, petitioner argues that an
applicant who has an immediate need for medicuid services is entitled to such scrvices based on

the decision in Brad [, v, City oL New York, supra. where the First Department found Social

Services Law § 133 applicable to Medicaid bencfits. determining that “the languagc of the statute

15 clear, providing lor temporary assistance and care pending an investigation relating to benefit

eligibility.” Brad H. v. City of New York, supra at 142-143. The First Department further found,
that “[b]y definition, temporary assistance and care includes ‘micdical assistance for needy
persons (Social Services Law § 2[18], § 363).™

HRA asserts that while Brad H extends section 133 to medical assistance, (his means “to
be covered by Medicaid for medical expenses.” HRA further argues that Social Services Law
$ 365-a delines “medical assistance” as payment for medical services, and that when this
definition is read in conjunction with the regulatory scheme mvolving the multi-step evaluation
process for eligibility for personal care services, “it cannot reasonably be argued that ‘medical

assistance’ means personal care services.”

‘Brud H., supra, was a class action in which the members of the class were prisoners
receiving mental health treatment while incarcerated. The decision found that the class members
upon releasc, if in immediate need, were entitled to medical benefits under Medicaid pending a
determination of chgibility.
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The regulatory scheme provides that when a local social services department receives a
request [or personal care services, 18 NYCRR § 505,14 (b) provides that the Department “shall”
determine the person’s cligibility for medical assistance, and. that the authorization for such
services must be based on: (1) a physician’s order; (2) a social asscésmcnt; (3) anursing
asscssment; (4) an asscssment of the patient’s appropriatencss for personal care services and the
cost clfectiveness of the scrvices. The regulation also requires an additional, independent
medical review of the casc if there is a disagrecnient between the physician’s order and the other
required assessments; if there is a question about the Jevel or amount of services to be provided:
or if the case involves the provision of 24 hour services. 18 NYCRR § 505.14(b)(5) states that
the authorization for personal care services “shall” be completed prior to the mitiation of
SCrvices.

L) Clearly, the evaluation of an applicant’s eligibility 1s @ multi-step process and the
regulations require a determination of cligibility prior.lo the initiation of scrvices. However, the
statutory scheme and implementing regulations neither bar nor vitiate the mandatc of Social
Services Law § 133 (o provide temporary assistance or care, mcluding medical assistance, 10 a
person who appears in immediate need, pending the completion of an investigation. In fact,
such assistance is authorized in certain circumstances by 18 NYCRR § 505.14(b)(5)(1v). which

provides the following exception to the prior authorization rule:

| When the patient needs Level Tor Level 11 services immediately to protect his or
3 her health and safety and the nursing assessment cannol be completed in five

‘ business days, the social service district may authorize the services based on the

| physician’s order and social assessment provided that: (a) the nursmg assessment
is obtained within 30 calendar days.
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The partics do not address this exception n their submissions, and it appears to this court that it
may impact on the regulatory scheme and issues raised herein. This is particularly so with
respect to DOIs argument that there 1s no provision [or temporary Medicaid for personal care
services.

Based on the foregoing. the court concludes that respondents’ cross motion and motion (o
dismiss must be denied as respondents have not sulliciently established as a matter of law that
the petition fails to state a cause of action.

For similar rcasons. the court denies the cross motion and motion to dismiss bascd on the
ALJ’s failure to make a determination at the fair hearing as to whether petitioner was entitled to
personal care services and the number of hours of such services, While petitioner argucs that the
regulation requires the AL to make a determination, respondents move (o dispuss on the
grounds that there is no requirement in the regulations that the ALJ make a determination, the
rcgulations do not prohibit a remand, and such remands arc proper where further investigation 1s
needed belore a decision can be rendered.  The court {inds, as in the instant procceding,
[Lonstantinov submitted a physician’s statement and social asscssment with her application, 18
NYCRR § 505.14(b)(3)(iv) may impact on the determination of this issue. ‘The partics are
directed to address the significance of |8 NYCRR § 505.14(b)(5)(iv) in their submissions.

Accordingly, 1t is

ORDERED that the cross-motion and motion to dismiss are denied; and 1t1s further

ORDERED that respondents are directed Lo serve and file their answers Lo the petition

within 30 days of the date of this order; and it is [urther
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ORDERED that petitioner shall serve and [ile reply papers within 15 days of reccipt of
the answers: and 1t 1s [urther

ORDERED that the parties are directed to appear for oral argument on the petition on
Junc 11, 2009 at 9:30 a.m., in Part 11, Room 351, 60 Centre Strect.

The court 1s notifying the parties by mailing copics of this decision und order.

DATED: April Vlj 2009 ENTER:




