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Petitioner , 

JOAS +%. \l:UIDEN, J.: 

In this -4rlicle 7s proceeding, respondcnts, Kicl2a1-d F. Daines, M.LI,? indivirlually iuid in 

his official capacity as Commissioner, New York Statc Dcpai-tmeiil ol‘Health (“DOH”) and 

Robcrt Doar individually and i n  h i s  official capacity as Coiimissioner, New York City Human 

Resourczs ,4dniinistraliori, (“HRA”) movc by pre-answer cross-motion to the pelilion (motion 

seq. no. 001) and motion (iiiolion seq. no. (103) to dismiss the petition 011 various grounds 

including mootncss, fiiilure to exhaust administrative remedies and fiilure to slale ;i cause o r  

;it ti on. 

At issue i i i  this proceeding is wheher  respondents arc rcqiiired pui-suaiit to Article XVIl 

Suclion I of‘ [lie New YOI-IC Statc Constitution, Social Services Law tj 133 and case law iiiider 

Ivlcdicaid, to provide pci-sonal care atlendant scrvices to ;in applicant nsserting and pl-o!riding 

131-oor‘of the need for such scrviccs wliilc a11 investigiition is conducted to detemiinc cligihilily for 

I Thc c ro s s- m o t io i i  and 111 o t i o 11 are c onso 1 i d a t cd for de 1 e m  ilia t ion , 
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such sewiccs. Also at issue is whether itiider state atid federal law an Admjiiislrative Law Judge 

(“ALJ”) in ;I Decision Alter Fair IIcaring (“DAFH”) may remand a matter to a local agcncy for 

I cc o i i  sld era t i oil w i 11 I ou t 111 ak i 11 3 ;I fi iiii I de t e m  in ;1t i o 11. 

“Mcciicliid I S  a join1 li-dcl-al-state program. emblished pursuant 10 Title XlX of the Social 

Security Act (42 IJSC $ 1396, et scq), h a t  pays Tor medical care For those unable to arfoi-d it.” 

- Sce In rc Fstatc ofTonleck, S NY3d 734, 737-77s (2007). ‘I’he h4edicaicl p~-oy-am, Title XI>( o r  

tlic Social Security Act was ci-catcd in  1963 and “provides a [cdci-al subsidy to statcs that choose 

to reiinburse poor iiidividuals l’or medical camii  IVcstside Mothers v. I-II-ivcnian, 289 F.3d 852, 

855 (6‘” Cir), cert deli 537 US 1045 (2002). States participate in the program tlirough state plans 

for medical assistancc that arc approved by the SccrctaT of Health and I-Tiiiiiaii Scrvices. Once 

the plan is approved, thc k d d  government reiinburscs the state for ;I pci-cciitage of its payiiicnts 

~ 

Fcdcral law pennits cacli state to adopt reasonable standards [or dctct-mining, eligibility 

~ 

I‘oi- and thc cxtcnt of Medicaid available itndei- Illat state’s Medicaid progi-ain. See 42 U.S.C. $ 

I 1396(a)( 17). “Personal Care Services” art: oplioilal scrvices that statcs arc permittt.d, b u t  not 

I $440.167. 

~ 

New York State has optcd to include personal care services as pari of its Mcdicaid 

I I)rogram, SCc Social Services Jhw 8 3OS-a(2)(e). The controlling t-cgulatioii, 18 NYCRR 

~ 

gS05.14 (a)( 1 ), delines the tcriii “personal carc sm-ices” as partial or total assistance with 

i p c rsn iial 11 y gi enc, d ressi 11 g and rccd i 11 2, and 1111 tri 1 io 11 31 and envi ron 111 cii ta 1 s iq3p o i-t l’unct i on s 
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Petitioncr Anna Konstantinov, an 83-year old women who suf’fcrs from Alzheimers 

disexe,  applied for Medicaid covcragc, and in March 2007, her application was accepted. 

‘I‘hereafter, hy letler dated June 7, 2007 and received by HRA on liiiie 1 1 ,  2007, Konstantinov’s 

attorney 1-ecliiestcd that H R A  w a r d  her “temporary mcdical assistance” in tlie foiiii o f74  hours 

per day, seven days per week, ].ionic attendants to provide Konstantiiiov with persoiid care 

s erv ices . Accord in g lo t lie pet i 1 i co 11, K o 11 s t a 11 t i  no v 11 ;is si giii li c :in t i in p ai n 11 c 11 t of bo I li 1 on g ;In cl 

short term meiiiory, is orlei1 disoi-icritcd as to time and place a n c l ,  I i i  thc opinion of her treatin2 

physiciaii, slit is unable to cai-e Ibi- licr r‘ceding, toileling, groomiiig and dressing needs. 

Konstaiitinov is living at home with her S7-year old sister who is afflicted with arlliritis ~uid 

osteoporosis and is iinrible to give Konstantinov the assistaiice and care she requircs \vi tli lizr 

cli-cssiiis, grooming, ioiletiiig and f‘ccdiiig needs. Along with tlic Ictter, the attoi-iiej, subniitted a 

inedical rcqiicst from Konslantinov’s treating physician, a “Psycliosocial a i i d  Func~ional 

Assessnienl” completed by a clinical social worker, ;I “Disability Intervicw Fomi” and a 

“Mcdical Reporl for Dcleniiinatioin of Disabilily.” 

011 .lune1 5 ,  2007, IHRA sent a iiiii-sc and social worker to Konstantinov’s home to 

w i d  irate 1x1- ilccd (ior personal care sa-vices x i d  011 .Jiine I O ,  2007, 3 Medicaid coilti-aclecl 

~iliysiciaii iiicl \villi pctitionei- [or a rLirtlier cvaluatioii. On lune 2 1, 2(107, HIiA inlbi-iiicd 

petitioner’s attomcy t l ia l  tlie reqiicst foi- pei~sonal cai-c scrvices had  becii dcnied. Petitioner 

1-ecpestcd c? fair hearing whicll was held on July 19, 2007, and oi l  Augnsl 2S, 2007, [lie ALJ 

issued his TIAFH reversing tlie tlenial ;ind I-cmandiiig the matter to thc agency to conducL a proper 

evaliiat~oii iii ;iccord;liicc wjtli the rrlei’aiit r~cgtilalioiis. Tlic AL.1 found, iu/cr [7/iu, h a t  tllc 

incdical reports contnined enol-s and omissions; thc nursing assessnwit was inlei-nally 
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incoiisisknt; the agency based its dcleriiiinaLioii, at least i l l  part, OH some cIocL~~iients that wcrc 

i l o t  relevan1 a i d  on d ie l -  ducumeiits lliat WCI-c not in evidence a t  h e  hearing. I-lo\vever, h e  ALJ 

(iii-tlicr foulid that pelitioner’s request \vas not “persuasive” on the g1-oLlnds tliat her medical 

I-quest  and tlic coiiiiiients b>- 1112 social woi-kcr who evnluated her, i;i i  Icd to clcmonslrate ;i neeci 

fc,r total assistance. 

In this Article 78 procccdiiig, Konstantiiiov, hy hcr altorney-in-[act Karcn Itoss, originally 

soiiglit an oidci. rcquiri~iy rcsponclcnts DOH and HlL4 to awai-d licr imiiiediale persoiial care 

iittendant sci-vices, on either ;I full-tiiiic or pal-t-tilne basis peiiding the reevalualion, atid a 

cleteniiiiiation that h e  AU was requircd to nialie a linal detcrmin:ition a h  the fair hearing and 

was lm-rcd horn remanding the matter to the local agency h i o r  i-ecoiisiclel.alioii, In Iiw of 

xiiswering, D O H  cross-moved to dismiss the petition md, by separate motion, HRA also moved 

I1)i- disniissal. 

I n  seeking dismissal, DO11 asscrts ~ h a l  petitioner [hilccl to exhaust I I C I .  3rlminis~rativc 

remedies sincc, as the result of the AL1’s rcti1aiicl to the local ngcncy, ~Iiei-e was no final 

dctei-minatioii when thc pctition was filed. Pelitioncr argues t h t  shc cxliatisled Iic‘i- 

~idi7iiiiistl-~iti\/e I-ei-netlics. as the ALJ is required lo 111:iku a final deiur-i~iiii~~tioi~ at :I luir  Iicxiiig, 

iiiid his failure lo do so. docs not bai- this pctition on exliaustioii grounds. DOH fui-ther assc i l s  

that the petirioii fails to stat2 3 cause ofaclioti as there is no provision Ioi- tciiiporary Medicaid for 

personal care attcndmt services. HILA asscrts that the petition fails to statc a C B L I S ~  of action ;is 

petilioner, :II the lime of filing, w i s  a ~-ecipient of comiiiiiiiity medicaid, and undei- h c  Social 

S e rv i c e L 3 \\I, t I c rc I i e f pel i t  i u ii c r s e eli s i s act u a 1 I y ‘ ’ m ed i c a1 ;is s i s I an c c ,” d c fi 11 eci ;IS p ay ni c n t o f 

iiicdical beneiits, \\,Iiicli she is al~-eady i.ecci\/itig, i.e. comiiiuiiity medicaid. 
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Wliilc these motions wcre sub jtidicc, the agency coiiiplcIed its invcs~i~at ioi i  following 

1-emiind, ancl by notice datcd Decembci. 20, 2007, it iiotified petitioner tha t  tlic 1,oc:il Medical 

Directoi- dclermined “that you NC iiot appropriate for Level IT Iioliie c x e  scl-vices becausc the 

Agciicq’ cannol iiicct yotii- needs in :i iiianiic,r that promotcs and protects your l~calth and sar‘cty 

:ind does not $eopardize the salkty of pel-soiincl.” Konstaiitiiiov appc:ilccl tl inl  clccision mid 3 fair 

Iicai-ing was held 011 Febriiary 14, 200s. On Miircli 12, 2008, [hi: ALJ issued ;I DAFH finding 

her eligible for pel-sonal care sei-vices, 24 hours ;i day, 7 days il wcck. 011 a split sliiit basis, 

I-ctroxtive tu .Iw~c I ; ,  2007. 

Respondciits stibseqirciilly sdmiilled lettcr tlriefs contending t i u r  beuatisc pelitioiicr Iias 

now received tlic level ol’cal-c slit: originally rcqucsted retroacti1.e to t k  date of Iicr applicalion, . .  

this proceeding sliould be disiiiissed as moot. I11 I-cspoiisc, petitionsr argues that the pi-occeding 

slioiild iiot be dismissed as 111001 siiicc the issucs rirised are substantial and arc liliely to recur 

\vhilc cwding i-evic\v. 

As to thc threshold issue of exhaustion of adniil-iistrati\,tS 1-cmcdies raised by Do l l ,  “[ i l t  is 

Iiom book 1;iw that m e  who objects to the act of nii adiiiinistra~ive agcncy must exhaust 

adiiiinistrativc ~-cmedies bcfore bciiis pei-mitted to litigale in a COLIIZ ot‘la\v. Tlic exliaus~io~i I-ulc, 

I I O M ~ C V C I - ,  is not an iiiflexible one. I t  is stibjtct 10 important cl i ia l i  ticalions. I t  necd 1101 he 

li) 1 lo wed, for ex an i p I c, w 11 en x i  age I IC  y ’ s ;I c t i o 11 i s c 11 a I I cngcd as 5 r h  s r  un  20 iisli t t i  t i o 11 a I o I- w lio 1 I y 

bcyond its grant oi‘powcr, or M/] IC~-C  resort to an ~idr~iinistrativc remedv would bc ftilile, o r  \vIieii 

i t s 17 til-s LI i t \vo LI Id c nuse i ~-repni-al-, I e i IIJ 11 ry” ( citations 0111 i I t  ed ) . Ii-al ercatc I I A!, :irliiien t s v . 

-_ Btifl-:ilo Se\vq AiitlioritY, 46 NY2d 52 (1978). Mol-cowl-, the exhaustion ol‘ndniIii~stra~ivc 

I-cinedies is not manclated whci-c the issue involved is solcly “oiic of law,” AIXX Air  Frciqhl, Inc. 
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- \’.  O’Clcireacain, 2 I O  AD2d 7 ( 1” Depi 191)4), 11. iipp den 86 NY3d 712 ( I  WS), or  “is purely h e  

construction 01’ the relevant slat~toi-y and iqulatory I’rmcwork,’’ IHerlxrC b y  H c r l m ~  v .  

---- l’erales, I 1 SO AL32d 166 ( I ’‘ Dept 1992). 

I Icrc, the court concludcs tha t  the issucs ofwhcthcr respondents ;ire rcquired to providc 

pctitioncr with pi.e-inveslig;itive pel-sonal c;ii.c services, and whether the ALJ is I-cqLiired to 

ik~ei-inine Ilic p-soiial calx sci-vices a t  the l i t i i -  heariiig, arc isstics or‘lnw t h a l  involve tlie 

constnictioii o r  the statutory i U l ( l  regnlalory framewoi-k of the Medicaid program for the 

determination of applicatioiis i n  coiinection with Im-soiial carc attcndant services and thererot-c 

fshaiistioii O K  cldiiiiiiistrative rcinedies is not niaiidatcd. See Apex Ail- Fi-ei%lit, liic. v. 

- -  C>’Cleireacain, supra; I-Tci-bcw b y  Herberg v .  Pci-alcs, supra. 

Next, I-csp,ondcnts’ argiimen[ that tlio pctilioii is niool tis [he DAFI I issiiccl \vhile h i s  

motion was sub judicc, granted petitioiier tlic lcvcl of care she requeslcd, is iinpersuasive. I n  

gcnciA, the ~xnvei- ol‘n court I O  decide ;I matter oiily arises when thei-e is an actu:il conli-ovcrsy i i i  

ilic casc pcncliiig befort: the coiii-t. See Matlei- 01’ I Icarst Cot-p. v .  Clvne, S O  N Y 2 d  707, 7 13 

( 1 SSO). TTowcvcr, the mootness doctrine, which ordinarily forbids courts li-oin coilsidering 

questions u,hich, although once livc, have hccomc moot by passsage 01 time or cliange of 

circumstances, can bc ovcrconie whel-c: ( 1  ) there is a likelihood of repetition, cithcr belweeii the 

pmies or other meiiibei-s o r  thc pLhIic; (2) it is 3 phcnomenoii typically cv:iding ireview; and ( 3 )  

lliere is a showing ( h a t  thcre arc significant c)r importan[ questions iiot prcviowly pmscd on. SE 

I n  i-c M.B. ,  G NY3d 437, 447 (3006); Matter of Heal-st Coi-17, 11. C‘lyne, supra at  7 14-71 5 .  In  

.Io~ic.t; v. I3ei-nian, 37 NY2d 42 ( I975), Llic Churl ~ E R p p ~ a l s  round that  the issilc of the provision 

o f  eiiiergcncy piihlic xsistnnce was no( dismixsible as iiiool w e n  thoiigh the petitioner LVX 

G 
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receiving piiblic assistancc at the time o r ~ l i e  appeal LIS “the qiiestioiis prcsciitcd [wcre] of public 

importance ai ic l  iiitci-cst and heccliisc of the likelitiess that they woiild 1-ec111-.” M ;it 57 

I n  support of petitioner’s position that the issue is sul~stantial and likely to reciii-, shc 

asserts that i t  is resl~ondents’ policy to deny prc-invcstigativc personal care sei-vices to tliosc 

asscrting an iminediate need of such sen-icm2 Rcspoiideiits do not deiiy that this I S  tlieii- policy, 

Medicaid sliould gunerally only be liro’.’ide~l to eligible individuals, and to thc fi-)llowing 

statcmcnt iii administrative directive SO .4DM - 7 :  

There are no formal provisions in t k  h4cdic:il Assistance Program which \vould 
pemiit “pi-csumptive eligibility” or ‘-cnicrgency pre-investigntivc coverage,” 1101- i s  

‘Aftel+ thc DAFH, petitioner atldrcsscd the inootness issiied raiscd by respondents and 
submitted the affirination oPNina Keilin stating that slic is “one of the attomcys monitoring 
coiiipliruicc by the New York Statc Office of Teiiiporal-y and Dishil i ty Assistnncc (OTDA) on 
13elialf of tlic Statc Dcpartmeiit of Health, \j.ith 311 injiinclion in ;I class action, yni-sliavsky v. 
I’erales, 203- AD2d 155 (1’‘ Dept. 1 9 9 1 ~ ”  According to l<ciliii, the injunction rcsulted rrom it11 

attempt by OTDA’s predecessor Lo c e a x  conductiiig hcarings regarding iiicdical assistiiilcc and 
ohe r  issues Toi- hoiiicbound disnbled ii:cli\’iduals. The action 1-esiiltcd in aii iiij i r i i c t  ioi i  wliicli 
provided (01. a11 initial hearing \Tiit thc t:iepIiune to bc I‘ollowctl by a Iioine l icar in~  i n  certain 
cii-c~~~i~st;inc:es if thc clccision M ’ ; ~ s   nu^ f ‘ ~ l 1 ~  fin orable. Keilin states t l u t  over a 1 0-ycai- pcriod hei- 
o ffi c e h ;is “i-c v i cw cd t lio LI s an tl s o r 11 eari rig d cc i si o i i  s con c eiii i I 1 2 M ed i c ai d - (11 1 1 d cd 1) e rs o 11 ii 1 c ;3 ire 
and other services." Kci l i i i  further awrs  thar in c x c s  wlicre iiidividirals apply h i -  Iioiuc care 
services rei- tlic first time or h r  311 incrxs: in existing services, individuals arc withoLit the 
I-eqirestcd scivices while their case is cl:lcnnincd, Iii certain instances, aiier a teleplioiic 1iem.iiig 
sci-viccs arc y-iinted; and in hiiridi-eds o ro t l~c r  cases, O‘fDA I-CVCI~SCS the local ngciicjes 
c1ctcrinin:~tioii :iiid reiiiaiicls tlic case tu rhc ; l y i i c y  for rtco1isi~1~i-cltio11 without iiinking ;I liiinl 
clctel-mination. I n  the latter groiip, during t h e  rzmand, a t  tiiiics C)‘I‘DA ordcrs inlcrim rclicl-, but i n  

“Ii~inclrcds (of‘cxes” 110 such i-cliuf is p n r z c l .  IIOlH’s objection lo this iil-3iiiiiation uii the 
y’ouiids that Article 78 review is liiiiitcd to the record below, is in:ipplicablc to  lhc mootnest; 
Issue. 

7 

[* 8 ]



[here specilic 1-egiilntory authority for local districts to pay Ibr services lor 
i ne1 i Fi I> 1 e pel-son s, cvti 1 i 11 ciiieiyiic y sit [ia t i on s. 

Bascd on these arguments arid rcspondents’ l.iiilui-c to dciiy such policy, ;I siiff-7cicnt basis 

exists for cuiicluding that tlic dcnial of pre-ilivcstigativc I.xrsoiiaI c u e  serviccs lo those asscrtiiig 

m i  iiiiiiicdiatc need ofstich swviccs is a policy aiid presents nIi issue, which, like tliz one in dories 

v .  Beimaii, supra, is iiot dismissible as nioot siiicc rcspondents’ policy applics 10 othzr Aledicaid 

I-ccipieiits iii siiiiilar situalions and is therefore likely to rcciir. Moreover, thc issue is sigiiilicaiit 

;IS tlie denial of such sciviccs has the potcntial to result in serious incdical a i d  p;>.chological 

detriment to  ;1 pci-son in  nced, and a substantial niimber o r  Medicaid recipients ma! hc imp:icted 

by  the policy. Fjnally, the issiie is sub.jcct 10 uviidiiig review as, in  many ii1st:mx-s slJc!i :IS herc, 

by  tlic time ;I case iiivolviiig 1111: issue con-ics b c h r c  [lie cuurt, I-espoiideiits \viII 1131’: a1re:idy 

made i1ieIi- Jccisions on the iiltiiiiatc cligibility [or such scrvices. See Rotlriyez \’. IVinq:, 94 

NY2d 192, 196 (1999) (tlic issue of wlietlicr thc Department o r  Social Services niay require a 

I-ccipient o r  leiiipoi-ary h o i i s i ~ ~ ~  assistaiice to assign fdei-a1 benefits to i t  i n  oi-dci. fG;- 1-ecipieiit to 

continue to receive assistancc is not disiiiissihle ;is moot 1xc;iiise “the issuc \ \ r i l l  reL-iir,” !vi11 

“typically cvndc review becausc of the relatively short period o r  time in which E pcrson ’i\.oilld 

nomially rcccive temporary ell-icrgeiicy shcltcr, and because the issue “is both n m ~ l  a i d  

substantial”). Hascd on tlie foregoing case law autlioritics, Pristoi-e r Sabol, 231 . i D ? d  S35 (2”“ 

r k p t  1996), cited by I-cspondcnts, is iiot dispositive, pai?iciiliirIy ;IS thi \ t  clucisioi; 1:rks mi lys i s  01‘ 

tltc cxceptioiis to tlic mootiiess tloctrinc. Accoi-din~ly, respondcnts’ rcqtiest tlia! tli2 malter bc 

disni issed ;IS iiioot i s  dcnicd. 

S 
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Turning to the remaining aspects ol‘tlic cross-motion and niotiun, on a p~-c-ans\u/er 

inotioii to dismiss pursuant to CI’LR 7S04([), only the petition is lo be collsidcrcd, and the 

n1leg:ations i n  tlic pctition arc dcemed tnre and arc considcrcd in the light most lavornl-,Ic to 

pclilioiier. .$c Pal-isclln s. To\vn of FislikIIl, 209 AD2d 3 5 0  (3r‘’ Dcpl 19!M);~)D~pa01i v I3oa1-d of  

l:ducalion, 02 AD3d 894 (3’” T k p t  19S3). Applying th is  standard, fol- thc I-casons helov, , thc 

court finds that h e  petition pro\‘ides si1 fficient h t s  10 support the legal issucs raiscd herein, so 

tlial the cross niotion and molion milst he denied. 

1 hc ;mition states eiglil caiiscs of action. ‘l‘he lirst, second, third a n d  I‘ouI-lIi c m s c s  of  

mion allesz Lhst DOH violated various Pecieral and statc slatules a n d  NCW Yorlc City regt~lations 

by reinandins petitioner’s request to HIiA Tor Liirtlici- cuiisideration r a h -  1Ii:it issuing ;I cleliiiitivc 

ciscision as to the number of hoiirs of home care scrvicc petilioner was ciilitlecl to. ‘The lifili, 

sixth, seveiih and eighlli ciiuses o f  action allege tliat I-cspondents violalcd Sc)ci;il Service I,a\v 

$ I 33 and tliz NCW York Conslitution b y  reliising to gri1l1t pc[i[ioner teniporai-y personal cai-c 

scrvices, and by failing to render a decision on petitioner's request [br temporary ~ x r s o n a l  cai-e 

sci-vices wiihii i  72 hours of stich 1-cquest. 

As indicated above, in seeking disniissal, DOH a i -ycs  thal Ihci-e is no provisioii \’or 

ttmporary Mzdicaicl in the Tol-ln of  personul C;II-C services. H K A  iu-yes t l i i i t  a i i  applicnnl’s 

eligibili~y ix tl:e pzrsonal care scrvices is dctcrniined by an cvalualion Iha l  iniisl hc condiictcd 

Ixfore services arc authorized; tlic “medical assist:iiice” Konstantinov seeks is rlcllned 3s 

payment of hbmdicaI  bcnct‘its” \vIiich Konstanlinov was receiving 3s ;L recipimt of  Commiiiiity 

Medicaid; and  i f  rc;.mpo~-ni-y mcdical assislance esisls, i t  only npplics to the class .c;l)ccified i n  B m l  

I I .  I!, City 01‘ New 1’01-k, S AD3d 142. ( I “  Depi), 1v :q’p den 4 NY3d 702 (2004), 
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I n  sup1mrl of the petilioii and in opposition to dismissal, pctilioner contunds tlial pursuant 

to the New Ynrk State Coiistitulion, Social Services Law 133 and the decisiuiis in Brad H .  v .  

City ofNew Yol-lc, supra and C‘itv oi’Ncw Yolk v.  Novello, 51 AD3d 544 ( I ”  Dept 2OOS), DOH 

eligihility (01- tliosc scrvices is being investigated. Specifically, petitioner ai-gics that an 

is clear, providing h i -  tcmporar-y assistaiicc and care pendirig ari investigation relating to bciiefit 

eligibility.” Rrad  H .  v .  Citv of New York, supra at 142-143. Thc Firs1 Depailnient Ctlrthcl- (bund, 

lhat “[bly dcliiiitioii, temporal-y assislance m d  c:iw includes ‘nicclical assistiuicc for needy 

I-IRA asserts tha t  while 131-ad H extcnds section 133 to niedical assistance, [his iiicaiis “lo 

bc covered by Medicaid for medical cxpenses.” I IRA flirther argics h a t  Social Senciccs 1,aw 

( I  c fi i i  it i o i i  i 5 I-eacl i I 1 c o i i j  ti iict i o ii \vi t 11 the re y u  I story scheme in  vo I v i iig the 1.1 111 I t  i - s ~ c p  e\,a I i i a t  i on 

pi-occss for eligibility for personal care sei-\’iccs, “ i t  cmnot rcasonably bc argtieci t1i;lt ‘~ncciiciil 

assistance’ I I ~ C ~ L I I S  personal cai-c services." 

‘Rratl H., stipra, was ;I class action in  which iliz mcnilxrs of the class weiw pi-isoners 
rccc i vi 11 y m eiit a1 h ca I t h ti-eat11 1 c11 t \v hi 1 I: i 11 c arc eril ted . The d ec is i o 11 fo LI l i d  t 11 a t the I‘ lass 111 cm be I-s 
tipon releasc, if in imniediatc need, were entitlcd lo medical bciicfits 11ndcr Medicaid pendii~g ;I 

de term i 11 at i 011 c) 1 cl i g i 1) i 1 i t y . 

[* 11 ]



Tlic rcgulatory sclicmc provides l h t  when a local social services dcparliiient receives a 

scrviccs iiiiisl: lx based on: ( 1 )  a physician’s ordcr; (2)  ;1 social asscssi.iiciit; (3) a niirsing 

asscssmcnt; (4) an asscssiiieiil o r  the patient’s appropriatciicss for personal care serviccs aiid tlie 

cos1 cn‘ectivciless oftlic scrviccs. The regillation also I-equircs aii additional, independeiit 

iiicdical rcvicw of the case if there is a dis;iyccillcnt bctwccn [he pliysici;in’s oi-dci- aiicl [lie. ohe r  

or if h e  case iiivolves the p rov i s io~  of 24 hour services. I S  NYC‘RR 8 5 0 5 .  13( b)(S) st;itcs tliat 

the aut1iorizaIioii h i -  pcrsonal care services “sl-iall” hc comple[ed prioi- to  he initiation 01‘ 

Clc~irly, thc evduation o r  ali applicant’s eligibility is ;I iii\ilti-step pi‘ocess : i i i d  t l ic 

rcgulatioiis rccliiirc a detei.minalion of cligibilily prior lo the initiation ofscrvices. I H ~ M Y W T ,  thz 

. .  
statutory sclicnie and implementing rcgulations neilher bar nor vitiate the iiiandatc of Social 

such assistance is aiithorized 111 certain circumslances by 18 NYC‘RII S 5 O S . l 4 b ) ( 3 (  iv). which 

p~-ovIdes tlic Ibllowing exception to tllc pric)r autliori~ation I-ulc: 

1 1  
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