
Serrano v Prestige Realty Assoc., L.P.
2009 NY Slip Op 31055(U)

May 8, 2009
Supreme Court, New York County

Docket Number: 113359/07
Judge: Marilyn Shafer

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



ANNED ON 511312009 

SUPREME C.OURT OF THLSTATE OF NEW YORK - NEW YORK COUNTY 

.. 
c 

v1 
2 
0 cn 
Q 
K 

Y 

W 

PRESENT: 
W 

[IndexNurnber : 11 3359/2007 
- 

SERRANO, LISAYDEE 
vs. 
PRESTIGE REALTY 

SEQUENCE NUMBER 001 
I 1 SUMMARY JUDGMENT 

II 

PART 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. I1 
MOTION CAL. NO. 

I 1 )  this motion to/for 

Notice of Motion/ Order to Show Cause - Affldavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

PAPERS NUMBERED 

Cross-Motion: I m e s  0 No 

b Upon the foregoing papers, it is ordered that this motion 

FINAL DISPOSITION u NON-FINAL DISPOSITION 

L I DO NOT POST 17 REFERENCE 

[* 1 ]



P1 ai lit i ff, 

Index No. 

11335WO7 

iiioves for smiiiiai-y judgnicnt. 

This is a personal injury action. Plaintiff lives in the premises owiicd by defendant 

located at 212 West 141" Street, New York, New York. On July 4, 2007, at approximately 12:OO 

p.m. ,  plaiiitiff'slipped and fell on a staircase and s u h - c d  scrious injuries. A( that time plclinti ff 

was leaving lier home with her Jiyiily Cor tlic July 4'" holiday. 'There was urine 011 tlic f:rst 

stnil-cnse landing above the lobby, and plaintiff slippcd on that area, falling down the eiitirc Jlight 

of stairs. 'I'he primary issiie in h i s  case is whether defcndant had sufficienl notice 01 the 

:illegedly daiigcrous coiiditioii of the staircase to be held liable. 

ncr'cndnnt iiioves for sumniary jdgnieii t  a n d  seeks dismissal on tlic ground tha l  i 1 h i d  

neither :ictual iior coiistructivc notice of the condition. Defenclant relies on the deposi~ion 

lestiiiioiiy of plaiiiliff. In lier deposition, plaintiff staled that prior 10 lier accideiit she did not 

nolice any water or fluids 011 the staircase. She also staled that any time in the past, where 

plaintifr'noticcd any pi-oblciii relative to the staircase, shc would have notified the siiperiiitcridciit 

md ,  according to her, he lvould promptly take care of the problcin. As to any testimony 01' 
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l',lniiitif'rclntiiig to liow o k i i  she saw mopping of the staircase, it was notcd that plaiiitirl'would 

iiomially take the elevator rather than w e  the stairs. 

Dekiidant subinits dcposition testimony of [lie superiiiteiidcrlt o f  the premises, William 

Coaxmi. On the day of the accidciit, Coaxuiii was employed as the superintendcnt and sometime 

helweeii 8:30 a.iii, aiid 9:30 a.m., Iic claims to have inspecled tlie staircase aiid iiioppcd h e  enlire 

area, iiicl~iding tlic lobby arca. There was an answering service, wlicrcin should any teiiaiils had 

any complaints, tlie seivice would be called and would contact an criiployee of defendant, usually 

Coas~uii .  Following tlic acciclciit, Coaxum testified that he did get a call fro111 the service and 

weiil over to [he area o r  the accident. Upon arriving at tlic scene, lie stated that lie saw what lic 

believed to be dog urine on a portion of the 1:mding between the first aiid second floors. 

Moreover, he slated that he was not aware of any prior complaints of people falling in the area. 

Defendant submits a copy oT an liicidcnt Report i t  drafted followiiig llic accidciit and a n  

tiilidavit of Coaxuni stating that on the day of the accidcnt, prior to the accidenl, lie was not 

aware of any  defecls or complaints iiiade by anyolie, to him or aiiy representative of deleiidant 

1 eyarcliiig tlie coiiditioii of the staircasc. Rased on this evidence, defcndimt argues Iliat it had 110 

notice of tlie condition that resulted in the accideni. 

~'IajIitifl'ol~poses thc iiiotioii a i d  cross- iiioves for summary judgment. Plaiiitirl statcs that 

she Iiad a similar iiccideiil on the staircase in February 2004, and that slic suffcrcd iiijwies. 

Submitted as evideiice is an Expert Report prepared by licensed engiiiccr Richard Heinicr which 

is based on xi inspection of tlie stnil-case on July 19, 2007, two weeks aftei- the subject accidcilt. 

'T'he Report eiiiphasized defects 011 l he  siaircase, including a broken banister. Plainti11 asserts 

h a t  defendanl conceded that there were complaints of certain leenagers hanging out in (he 
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hallway and staircase. These tecnagcrs regularly left refuse behind. 

Pl;iintilTstates tliai tlie urine 011 the staircase was no1 the pal-ticrrlai- condition causing the 

iriLjtiry. in fact, plaintirf dispuies that dog urinc was on tlie staircase, since she asserts that tlicre 

lvcrc no dogs in tlie apartments at that time. According to tlie affiiriiation of plaintirrs couiiscl, 

it was tlic broken, wobbly banister that contributed to thc fall, as wcll as a defective tread with 

the black pitch that pools liquid. The constant presence o r  the tccnagcrs liaiig,ing out in h e  ;~rua 

is alleged lo have conlributed to tllc fall, Plaintiff argues that defendant was aware ol‘i3ll thcsc 

Fic1c)rs and did iiothiiig to reiiietly thc situation. Plaintiff claims that defendant had sufficient 

nolice to be liable [or allowing the condition of the staircase to be so deleclivc and dangerous. 

In reply, defendant argucs that plaintiff has referred to the banister Ibi- thc first tiiiie i n  her 

iiiotion papers. Pi-ior lo the semice of these papcrs, plaintiff, i i i  her bill of particulars, rcfcrrcd to 

the urine that caused her- to slip and fall. Defcndaiil believes Ihat the issue of the br-olmi hanisler 

I S  J rcd hcrring and should not talcen into consideration. Defendant also belicvcs thal h e  Expcrt 

Report IS coi1c11isory, unablc to cite m y  specific building code violation h i -  wliicli derendanl 

cotild be Iield accouiitd~le. 

In  responsc to thc Fcbi-uary 2004 accideiit, defendant argues that tlic condition of the 

staircasc was due lo 11ic snowhll at that time, which resulted in slusli 011 the stairs. Defendant 

state that the circunistanccs were not tlie same as those involving the subject accidcnt. 

Delkiidant stiltes that, while tlefciidaiit was awarc of tlic condition of the baiiister, i t  \V;IS 

clcai- li-om Coasu~n’s testimony that hc re-secured tlic subjcct railing on two occasions, once 

bcl‘oi-c plaiiitirl’s accidclit and once aftcr plaintiff’s accident. Dcfciidaiit subinits another 

nflidnvit li-om Coclxuiii, who states that tlie reason that tlie railing had to be re-secui et1 at the tinit. 
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heforc plaintiff’s accidcnt was duc to ii tctiaiit bi-iiiging fiiiiiiture up tlie stairs, iising tlic railing 

for leverage, causing saiiic to coiiic loosc. 

Dcfcndant argues that the [act that it was aware of teenagers regularly hanging oul at the 

slaircasc, which constihited general awareness, did not constitute noticc of tlic spccific condition 

\vhich contributed to the accident. 

Ti1 rcspoiisc to tlic i-cply, plaintiff contends that defendant lias conceded h a t  it was aware 

of tlie brolccii banister and did iiot fix i t  for months, that it was aware of tenants’ coinplaints 

;hotit teenagers hanging about the staircase aiid lcaving rcfiisc bchind, aiid that it was aware that 

here  \ v ; ~  urine on tlie slaircase 011 the dxy of the accident. Moreovei-, plainti Kc la i~ns  lllal tlic 

lm k e 11 13 ail i s t ci- ‘w as ai 1 ope11 ;iiid obv i o ii s con d i t i o ii tli at sli oul d 11 av e h ee ii 1.e in ed i ecl i m m ed i at e I y . 

“‘l’he proponenl of a niolion for summary j udgrnent must denionstrate that there arc iio 

iiiatcrial issues o r  [act in dispute, and that it is entitled to judgment as a matter of law.” Uollirs- 

Stc?plic/i.wrl 1’ kV7iLsnim,  39 AD3d 303, 306 (1 S t  Dept 2007), citing W i / i c : g m /  11 Nciw Y0j.k 

U u i ~ ~ ~ s i ( v  Meclict/l C’r’riter, 64 NY2d 8 5  1, 853 (1985). Upon prol-fer ol‘evidence establishing :I 

prima fiicie case by tlie movant, the parly opposing a motion for siimmary judgment bears the 

burdeii of ‘produc [ins] cvidentiary proof in adiiiissiblc forni sufficicnt to rcquire a trial of 

material queslions of fact.”’ People I’ C;I.CISSO, 5 0  AD3d 535, 545 ( 1  Dcpt 2008), qiiotiiig 

Zl/dit!r/j/l//j 11 City ofNeiv Yo/.k, 49 NY2d 557, 562 ( 1980). 

L L  

A fiiidiiig of liability in a casc likc this rcquircs cvideiice that defendant created tlie 

dangei.ous condition which caused tlic accident, or had actual or constriictive notice o r  that 

condition. See CCISSCIIIO~~CI 1’  G e ~ e r n l  C i w m  Corp. ofivew York, h c . ,  237 AD2d 155 (1” Dept 

1997). To coiistitute constriictive notice, ;i defectivc conditioii must bc visible atid apparent aiicl 
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it mis t  cxist rei- a sufficient length of time prior to the accident to pciiiiit defendant to discover 

and remedy i t .  See Chrrloiz v Aiizericniz iWzmwiiz of Nritirriil History, 67 NY2d S36, 837 (1  986); 

.see u1.w S e p t t i  11 S l i ~ r ~ i i s t i ~ i ~ i  CTompc/iq~, Enst, LLP, 256 AD2d 334, 235 (1’’ Dept 1998). 

In its motion papers, defmdant cites Ser.ru/zn 17 Hrrraiz RenZty C‘U., 234 AD2d 86 (1 ’‘ Dept 

1900). In S C I W / I I O ,  plaiiiti L‘fslipped on dog urine in the hallway of a building, ‘I’he court 

spcciljcally noted that del‘cndaiit had regularly niopped tlie hallway. Thc court also noted that 

thcrc \V;K instiflicient cviclciicc :is to the length of tinic that pi-licular coiiditi~ii that caused 

pl i l i~ l t i  R s  fall had existed pi-ior to the [all. l‘here, the court held that a gener-nl awareness of a 

condition was not cnougli to constitute constructive notice and dismissed plaintiffs claims as 

speculatiw. 

Plaintiff conteiids h i i  sometinics a gcncral warelless o r  a paiqicular rectming safcty 

issiie would bind defendant to liahility for negligence if it was reasonably wilhin defenclailt’s 

1mwci- to correct. See Clziairese v Meicr, 98 NY2d 270 (2002). 

This court finds that while defendant has becn aware of the recurrence of tlie teenagers 

and tlic rchse tliai they left behind 011 the staircase, this i s  not spccific notice o r a  dangerous or 

tlcTcctive condilioii of  the st:iircasc. Plaintiff bas iiot dleged that [lie t c e n a g - s  lert refiise 011 thc 

(lay oi’tlie sutjecl  accidenr. Moreover, plaintiffs assertions that the actions 01 thesc teenagers 

\vurc the cause of lier accidcnt is Iiighly speculative. 

Plaintifl’s rcfereiice to the condilion of thc baiiister is also speculativc. Slie has not 

prescntcd cvidciicc that dcfcndant was on notice of a dd‘cctivc banister. al‘ler the baiiistct- 1v:is 

allegedly I-e-secured pi-ior to the accidcnt. She has no1 shown that tlierc wcrc complaints made to 

dcfcntlanl with respect to the banister. More important, the courl finds that plaiiitiIi7s moving 
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papcrs are inconsistent with plainiirr s deposition testimony and bill of particulars, where no 

mention of a defective banister was made. This has created a feigned issue of-hct, which is 

insufficicnt to avoid sunimaryjudgmcnt. See Krohn v Midanson, 298 AD2d 5 10 (26 Dept 2002). 

The court finds that defendant is entitled to summary judgment because it has 

dernonstratcd that it did not have direct or constructive notice of the condition of the staircasc 

that caused the accident. Defendant had no notice of the urine prior to the accident. 

Accordingly, it is 

ORDERED that defendant's motion for summary judgment is granted and the complaint 

is dismissed; and it is flirther 

ORDERED that plaintiffs cross motion for summary judgment is denied; and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly. 

DATED: 
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