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NNED ON 51712009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART 3 . f  . 

Justice 
Index Number : 104987/2007 
SUTTER, ANTHONY INDEX NO. 

vs 

YORK AVENUE ASSOCIATES 
Sequence Number : 002 

MOTION DATE 

MOTION SEQ. NO. 

SUMMARY JUDGMENT MOTION CAL. NO. 

Notice of Motlonl Order 

Answering Affidavits - 

Replying Affidavits - 

to  Show 

Exhibits, 

Cause 

Cross-Motion: Yes ~ ’ NO :‘*,*” i. :$ 

Upon the foregoing papers, it is ordered that this motion 
It is hcreby 

ORDERED that the branch of the motion by defciidants York Avenue Associates of New Yoi-k and 

M.D. Carlislc Construction Company for siimmary judgnicnt, pursuant to CPLR $3212, dismissing thc 

Labor Law $200 and coin~non law riegligencc claims of plaintiffs Anthony Sutler and Jennifer Suttcr is 

glanted; and it is liirthcr 

ORDERED that the branch of defendants’ motion for summary jirdgment, pursuant to CPLR $32 12, 

dismissing plaintiffs’ claims under Labor L A W  (j 240( I ) ,  is grantcd; and it is fiirthcr 

OKDERED that the branch o f  defendants’ motion for sunitnary judgment, pursuant to CPLK $32 12, 

disinissing plaintiffs’ claiiiis under Labor LAW 24 I(6) regarding 12 NYCRR g23-2.4 is granted; and it is 

further 

ORDERED that the branch of defendants’ motion for summary judgnicnt, pursuant to CPI .K 532 12, 

dismissing plaintiffs’ claims under Labor 1,aw 241(6) regarding 12 NYCKR 523-2.2 is denicd ; and it is 

furthcr 

ORDERED that dcfendants serve a copy oftliis order with notice of entry iipon all parties within 20 F- 
days of entry. 

That constitutes thc decision and order of 
Dated: 

- 
Check one: FINAL DISPOSITION ilru o N -FIN A L D IS PO s ITI o N 

Check if appropriate: DO NOT POST 
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-agaiiist- 

YORK AVENUE ASSOClATES O F  NEW YOIIK and 
M. 0. C‘ A 13 I ,IS L1.3 (.’ON STRI-I C‘TION COMPANY. 

I ‘ti i I- d - I ’art y 1’ 1 a i n 1 i ifs , 

-against- 

Index # I04‘)87/07 

MEM ORAN D LJM 1)CC J S ION 

This action arises out of a11 rillcged construction silt. accident [hat occurred 017 April 1 , 

2005 a1 438 East 83Id Street, New York, New York ( the “premises”). Plainti l‘ lk Anthony Suttcr 

injurcd ;is ;I result of thc ncgligciicc a11d violations oi‘1,abor 1,aw $$200, 240( 1) m d  241 (6) by 

dcfciidants Y c ) k  AWI~LIC Associates ol’Ncw York (“York”) and M.1). C.’arlisle Conslriiction 

o bl igakd under coiit ract to i ndcnini Fy dclcncimts 
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rkl‘t.nd;iiils iiow move li)r siiiiiiiiiiry judgment, pursuniit to CPI ,I<  $32 I ? ,  dismissing all 01’ 

pli:1I~1til’l~%’ claiiiis :illel cross-claiiiis 011 thc groLInds Ilia[ the iiiidisputecl facts cstablish tha t  Ihcrt: is 

no basis i n  law hy which clcfcnclants can be held liable lbr the iiijiirics allcgcd hy plaintill; ;IS 

17 I ai 11 t i ft‘ o h t ai n r d hi s e i i i  p 1 o y men I thro LI gli t lie use o i‘ ~rn.iicliil cii t do cum uii t s . 

I l ~ ‘ l i ~ ~ / i i i i i  1 1 r r c . k p o i i d  

On thc datc of plaintiff‘s acciclcnt a[ [lit: preniises, York was tlic C O W I I C ~  of tlic 

premises and M.D. C‘arlislc was tlic coristruclion niiinager (O’Brieii ELW, pp. 7-8.). M.1). 

C‘arlisle’s chitics 3 1 ~ 1  1-cxpolisiihilitics included [lie “procLirer-neiit ol‘1rxlc contractors to do the 

work [and] coordinntion of site activitjcs” ((II’Hricn l+;H’T, p. 8). Prior to plnintift’s accident, 

(I’c ii tu ry-Maxi m Cons t 1-11 c t ioii Gorp. ( “Ccntuiy”) was h i red to cons tr iict the COI w c t  c 

supcrstruclirre :it the premises pursuant to 3 contract wich Y ork. 

On and prior to tlic date of his accideiit plaintill’was cniployccl by Century as a labor-or 

and was engagccl i i i  iiioviiig and stacking luiiiber (Sulter EBT, p,  21 ). Plaintiff testilied (hat 17c 

“:ilwnys clicckcd iii with his forciiian in  the morning” to get his Job assigiiiiient/di~~ies lor that 

day. Plaiiitiffs rorciiim (LLl .troy") was also ai eiiiployee of C‘ciituiy ( S i i k r  EBT, pp. 23, 37 ~ i n d  

3 8). 

Some time prior to April 1 ,  2005, C’ciitury employees skipped thc woodcn fornis on one 

of the lloors a t  the subject premises (Suttcr l!,ll’l’, p. ??). 0 1 1  April 1 ,  2005, Lcroy instriicted 

plaiiitiffto go IO the Iloor where [lie Ibmis had hccii strippccl to pick up, move and stack thc 

I I I I fb 1-1 11 a t  i c7 ri is tn k e ii ftoin de fe ti  dntits ’ 111 i )  1 ion, iic corn pal I y i I IS ex1 1 i b i ts, 11 In i 11 t i  ft’ s e s am i n :I( i 0 1 1  b c 1’0 I-e tr i nl 
oi l  I u i i e  17, 2OOX (“Sullc.1- G13’1”’), iuid Ihc dcposition of Rret t  (I’Hricn (“MI-. O’L3i-icri’’), Ihe Project Eseculivu who 
woi-lis rei- M.D. Carlisle (“O’Bricn EBT”). 
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Iiiiiibcr so that il c(.)iild cvcntiially he t-cmovutl (Suttcr EH’I’, pp. 38-39). Tmniciliatcly prior tu his 

acciclcnt, plaintill‘ W;IS carrying “a load of tlirco ni;iyhc li)ur” Ihrcc-by-hiirs 011 his slioiilder 

(Sutler F,lH‘l’, p. 43). h1it.r placing the lond c:)fllit-cc-by-I’ours 011 a pile, plaiiitill~was struck on [tic 

hack of l i s  licxl by 3 “rcstiorc” that tipped ovcr (Suttcr EH‘I’, pp.43-44). 

I 
The rcsliorc is clcscri bed ;is a 1i)iir-by-fow piccc of wood that exteiidcd liioiii the floor, 

L i p o n  which p1iiiiitiK was sluiicling, to the ceiling/bottom of tlic floor above (Sutler 1.;13’1’, p. 50; 

(1’ Ui-icn IEB’I’, p. 2 I)’.  C’cntin-y installs thc reshores d i e r  the wooc~cn fcoriiis have been stripped; 

t l ic rcshores are generally ldi i n  place f o r  28 days lo prcvcnt sagging (Sutler EBT, p. 37; O’Hrien 

ERT, 13. 2 I ) .  Plaintilltestilied that Iic did not see the reshore ihll siiicc it was situated lxhind 

him iiiiiiiucliately prior to liis accident (Suttcr EBT, pp. 44-45), 

After the accident, Leroy instructed pliiiiitilL to lill out an accidcnt report (Suttcr EH‘I’, pp. 

S 1 ). After the accident report was fillcd out (by another individual), plaintill took a “little” 

break and then 1ic rcturiiccl to work the s ime  day (Siittcr EB‘I’, p. 5 5 ) .  I’laintift‘rcturned to work 

the hllowing day and continued to work for approximalely liiur inonths until Atig~isf. 

L k f i w r h i i l s  Mo/ion 

First, dcl‘cndants nrguc that plaintills’ Labor I ,aw $240( I ) c~liise L)( action shoiild be 

dismissed, ;is i t  unclisputccl that the plainMdid i i o t  fall from a height or was struck hy xi ob-ject 

that fell from ;i height. The evidcnce cstnhlishes that both the plaintiff and the rrsliorc that tipped 

over a d  struck him were oil the sainc Icvcl. 

Sccoiid, clel‘endanls U - ~ L I C  tliat plaintiil‘s’ Labur Law $24 1 (6) cause 01. x t i o n  should also 
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bc dismissed, ;IS plaintillk liilu.1 to allege the violotion of any  applicahlc imvisions ol‘the 

Iiidustrid Code. 1)IaiiitilTs’ reliance on 12NYC‘IUC $23-3.4 (llooring I-cquirciiiciits in building 

construction) iiiils. hecause there is iio evidence that tlie prc)ject irivolvccl skeleton steel 

c o ii s ti-uct i o i i  i i i  t i ercd h 11 i 1 d i ngs ;IS this sect ioii rcq I rires. Si  111 i I ai-l y uiiavai I i ti g is plaint i 11s ’ 

reliance on 12 N YCKII $23-2.2 (concrele work), which speaks to tlic structural iiitcgrity and 

bracing of hi-iiis, shores and reshores, so as to iiiaiiitain the position and shape o r  tlic f o r m  

during tlic placement ol‘concrete. I’lni~ltifl-’s tcstinioiiy clcarly establishes thai tlic conci-ctc hac1 

alrcacly been 17~)iired and p d a l l y  driccl, ancl significantly, that the I‘c,rins liacl already been 

rcmovcd. In h c t ,  plainti El‘lestificd that at the time of his accident he was moving the wood thal 

had previously bec-ii ~.iscd tc:) i1-idic the forms. 

Finally, tlie plaintilfs’ Labor I ,aw $200 and cotiinioIi law negligciicc causes ol‘action are 

also insiifiicieiit. The evidence establislics that iio representatives 01’ dekndants wcrc present a t  

tlie time of tlic accident, ancl that defendants had no direct involvcmcnt in tlie perhrmaiice of 

plaintiKs woik or tlic ii~caiis and methods employed by Clenhrry. ‘I’lic evidence also establishes 

thal defind;iiits did iiot liave actual o r  constructive notice 01 the dlcgcd dangerous condition. 

P/uiiq/i/f,i .. ’ Oppositiod 

First, plaintills contcnd that injuries attributable lo I‘alling objects fall within the slattitory 

ambit of 1,aIwor I,aw $240( I ). A plaiiilill‘mirst show tliat the ob-jcct lk11 while beiiig hoisted or 

sec~n-cd, o r  Ixxxiisc of h e  absence o r  inadeqiixy of a safety clcvice 01. the kind cnumcratcd in the 

stalutc. 1 Icrc, tlie signilicant risk posed by thc hlliiig rcshore and iiiLiIiring a worker obligated 
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not providcd with any of tlic safcty dcviccs oiiuiiieraLed in the stiitiite. Tlicis, plaintiffs Iiavc 

clcmonslraled thal the ahseiice of a siii‘ety clcvicc set forth iri 1 ,abor I,aw $240( I ) proximately 

causcd his nccidenl. 

Sccond, plnintillk contest clt.l‘eiidni~ts’ coiitcrItion that 12 N Y C.? l i l<  $23-1.2 oiily applies 

during tho placing ol‘concrete. Plaintiff tcstificd that worltcrs were ill [lie process ol‘slrippjng the 

[he rcshorc came loose and striick plaintilI is Iv iwzi i  f k i L j  cvidciice that il had not been properly 

braced as speciiYcally r-ccluir-cd by ?3-2.2(a), plaintills argue. Fiii+tlicr, tlic reshore was not 

properly allixcd :is rcquirccl by 23-2.2(c). The reqiiireineiits set forth witliiii 23-2.2(ti) a i id  23-2.2 

(c) are iiot limitcd to whuii coiicrctc is being poirred. Even thc inspcctiori reqtrirements coi1tij.i11cd 

within 23-2.2( b), wliicli apply when concl-ctc is liciiig poured, have been interpreted by the courts 

to cncoiiipxs the time diiriiig which t1oor.f: arc hcing stripped afler the conci-ctc was poured, 

plairiliili conleiid. Defi~idnnts’ arguincnt is furthcr belied hy 23-2.2(e), which clcarly requires 

that I-cslioring he provided to support beams aftcr stripping, plaiiitifl‘s argue. Sincc rcshoring was 

necessary at the time plaintif‘t’s acciclcl-it occurred, i t  is only logicnl that tlic reshoring be properly 

hraced togethcr illid sccurcd ;is rcquir-cd in subscctions (a) and ( c ) .  The 111crc fact that  the reshore 

properly braccd :iIid/coi- scatcd as required by the Code and ;is opined by plaiiitiffs’ expert, Wel-ncr 

Lang (“MI-. I .xig”). :is set f(o1-h in his dlidavit (“Latlg aff.”). 
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‘According to del’riidanl’s ailoi-iiey, the last paragraph of the reply was included i n  error and is no l  hc 
considci-cd hy ~ h c  C.’oLii-L. 
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First, dcl’ciidaiits Iiavc cstahlished tliroiigh h e  testimony of pI:iintiff and Mr. O’Ri-icn, the 

Piuject Esecutivc, that thcy neither exercised control, supcrvisiori o r  clireclion over the 11icaIis 

the timc of tlic accidenl, plaiiitilr was eniploycd by ( h i t i i r y .  l’laintill. testilics that hc wodd 

rcport to the C‘entiiry’s iYorc~i~t i i ,  I ,troy, who would tell plaiii~ill‘wliat to do con a daily basis 

(Sutter EB’r, 1317. 23-25; 30-3 1 ). Plaintiff further teslilied that evcn if sonicbody ouiside (.’ciitiiry 

aslted him io  do sonicthing, “I’d coniirin il with my bosses first”(id, p. 3 1 ) .  Fiirtlicr, M r  

C)’I3ricn, the T’rojecl Exccutivc working for M . 0 .  Carlisle, teslilied that M.1). Carlisle neithcr 

directed nor supervisccl tlic work of (’cntury’s einployees: 

Q. Did M.1). (.’;irlislc in anyway supervise the work tliat was being done b y  C‘ciitury 
Maxim other- than, well except i’or Iiieiiiis aiiti method? 
A.  Wc would coordinate their woi-k. wc wouldn’t supervise [heir wor-k. 
Q. Chi1  you dcscri bc what you 11it;iii by coordinate their work‘! 
A.  ( . ‘ ( ~ i ) i . ~ i i i i ~ i l i i i ~  Ihcir wc)rk, 011 21 projcct of this size you 1i;ive mdtiplc trades and 
multiple coordinatioii, I3cclis opcii to compensate work by otlicr stcel inserts, to 
compcnsate skel cast, those were all coordiiiation efforts underta.kcn by M.11. Carlisle ;IS 

c c) 11 s 1 r LLC I i (:) i i  171 a1 i a g c r . 
(O’Hrien EBT, p. 23, lilies 3-22) 

In addition, il is Iindjspuic:d that York, as tlic owner, did riot direct how plaintiil‘s work 

was to he 1wrlbrriied or exercise the control iicccssary to support ;i violation of I,abor Law $300 
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clclictivc coliclition tha t  causcd the xciclciit. 

Thus, tlic burdcii shifts to plaintiffs to dcnmistratc by aclniissiblc evidence tht: existence 

ol‘ ;I l’actd issiic iqu i r ing  a trial of the aclion, o r  to tender ;111 acceplable exc~isc: for their failurc 

to do so. 11) tlicir opposition, plaiiitifls I‘ailed lo even mention LLibor Law $200 (-)I’ coiiiiiioii law 

s1iiiiiii;iry $udgiiiciil regarding tho I . a h  Law $200 o r  the negligence claim; nor‘ dicl plaintiffs 

tender ;in ;icccptablc cscusc for their failurc to do so. Accordingly, h e  briunch o t dctiwlants’ 

motion seclcing tlic disiiiissal of plaintifis’ claim iinder Labor Law $300 niid for wiiiiiion law 

All contractors and owners and their agents . . . i n  tlic erection, demolilion, repairing, 
altering, painting, clcaiiing o r  pointing o f a  building or structiae shall furnish or erect, or 
c;iLise lo be Iiiriiislied or  erected [or llic pcrfc)rn)ancc of such lahor,  scalli)lding, hoists, 
stays, l:tddcrs, S I  iiigs, limgcrs, hloclts, pulleys, brnces, irons, ropes, ~ ~ I i c l  othur devices 
which shall bt: s o  constr~icted, placcd and C)pcratcd as to give proper protection to a 
pc1’s011 so e m ~ , l o y d  

“‘l’hc stalute is violated when the pliiiiitiK is cxposcd to an clcvation-relaled risk whilc crigagcd 

in an activity covered by [he shtute and the cldendant I-Liils to prcovidc a safcty device a.dequate to 

pmtcct thc plaintill‘a~ainst the elev;iliun-r~lated risk cntnilcd i n  the activity or pruvides :in 

-10- 
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providt: or  erect .c;arc.~y clcviccs iicccssar-y to give proper ~ir~tcct ini i  to a worlccr who sus~ains 

Spccifically, “Labor Law $ 240( 1) applies to both Ltlling worker aiid falling ob-jcct c;iscs” 

at 2007 WL 204971 5 ,  *2,  ( [ J )  I ) .  l~oss  e1aboralt:s on such elevation-wlatcd ha7ards. C’iling 

The “spccial Iiamrds” to which we rel’erred in Rocoilir4h, howcvcr, do riot cr1coInp;iss any 
and all perils that niay be coniicctcd in  soiiic tangential way with h e  elf‘ects of gravity. 
R.atlicr, thc “xpccial hazards” referred to ;ire liiniled to sirc l i  specific gravity-related 
accidents ;IS Idling fkom :t height or bcing struck by a falling oliject tliat was iiiipropcrly 
hoisted or i nadcquatcly secured (see, Lk f Im>n v Rm~h-wood ,SJ)rink/cr C.’o., 258 NY 350). 
In other words, Labor Law $ 340 ( 1 )  was dcsigricd to prcvcnt those lypes ofaccidcnts in 
which the scai‘lold, hoist, stay, ladclcr o r  other prolective device proved inaclcquato to 
shicld the injured worker horn liar111 dircctly llowiiig from the applicalioii ul thc force of 
gravity to ail ohjcct or pcrsoii” (Ho .v ,v  ;iI 500-50 I ) .  

As s h t d  al~civc, tlic casclaw malccs clear lhal Labor Law $24O( 1 )  docs not cover h e  “langenlial 

[ 109S] [ “ J H  oi-elcr for section 240( I )  lo a p p l y ,  there niust bc a cignificaiit, inherent l-isk 

attributablc to nn clcvalion dill‘trenlial. The statute docs iiot cover the lype ol‘urdinai-y and usual 

pci-i1 to which ;i worker is commonly cxposccl at a coiistiwtioii site”]). The Court in  Hticklc),y 

went oti lo  h i d  110 Labor L,ilw $241)(1) liability in the cast: ol‘aii elevator worker tesling a11 
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cltxi~or- cai- w-lic) wax iiijiircd hy 3 coiiiitcrwcight that rill out d- the co1np:u-hicnt Iioiisiiig i t .  ‘l‘he 

ciiselaw also niakcs clcar that iwt cvcr-y coiistruction accident, eve11 il‘relntcd to clcvativii c)r 

gr;ivity, rdls within Lhe scope oI‘1,abor Law $240( 1 )  (,w A‘olcs 11 K~-istiri~ir.i Kfititik 

2d 406, 408 Ll004J Lworkcr carrying a d o o r  liame 1117 several llights of stairs injiired his back 

I62  Misc 

when he 1-cacliccl o u t  lo lieep the liame lion1 Idlillg]), 

The issiic hci-c is whcthcr, :is a matter vl‘liiw, plaiiitil‘i’ w:is crposccl to an elev~ilic.,n-r-clat.t.d 

risk wlieii he was struck by thc rcshorc ( K o  i t  500-501 ). As a tlircshold issue, the C‘ourt niust 

dctcrmrne whether plaintri’t’s iiijurrcs rcsuitcd Iron1 an objeci ihai i’tii whiic ir W ~ I S  heivzg i ivisrd 

or h i ~ g  .srJui,ir.ctl. TI‘ so, then tlic court must determine whether thc ohjcct fcll “because of thc 

ahscnce or inadequacy of 3 safety clcvicc of [he kind enumerated iri tlic statute” (Mirh~ihilf v 

Hrooklyri Lrrw , S ’ ~ ~ / i ~ i o / ,  22 Misc 3d I 1 I4 [A], 2009 NY Slip Op Wf, 18903 1 [U], *4 (NY S ~ i p  

2009 1, qzioliyq Nrrrdiii,c:i v &ft i t i / imse[  Buy Assoc.. , 96 NY2d 259, 268 I200 I ] ) .  

Hei-e, whilc it is clcnr from plaiiitiff‘s testimony that thc ohjcct that struck him was not 

propci-ly sccured. the evidence demonslralcs that plaintiff was not exposcd to a11 elevation-rclalcd 

risk. Plajiitii-T was pcrllmiiiiig work 011 the supcrstructure ol‘ the premises, i. c. helping to 

cstablish the concrctc ccilirigs and floors (.YW O’Brien L13l7, pp. 20-2 1 ). AccoidiIig to plaintill’s 

testimony, philitiff was carrying ;i load 01 tlii~ee-l~y-li-~urs, whcn the reshore hit  l i i i i i  in tht: back 

of  his licnd and neck (Sutter EBT, pp. 43-45, 48). I’lainti~l‘described the reshore ;is “:i li:)ur hy 

four that has ;I sci-ew bottoiii to it, that basically you piit it on tlic floor with the ,SL’IY\I,  h o [ [ o i i i  

/ovii(irds /hc,floor, i r r l d  [ h r i  /h),fiiiir h y ,  f(~i.ir (‘uiiriCL’1.S T o  [ / i o  wi/iritq, and it supports the llOC7r tc:, 

the ceiling” (Sutter EBT, p. 36, lines 12-1 7) ( ~ ) ~ 7 p h , s i ~ s  rrtldcw’). I’laiiitift’s expert, Mr. 1.mg 

fiii-thcr attosts that res1iurt.s “ w r c  i iscd to support the cuncrete Iloor- abovc while the ncw 
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coiicrctc cured i1lit.r the woodcn li~rnis wci-c I - C I I I ~ V ~ C I .  I‘lie screw iiiechani,siii was intcnclcd to 

wcdge this vertical s u p p r t  bctwccn h c  concrek lloui- bclow and tlic tloor- ahove” (Lung ;IN., 11 3) 

‘I’lic rushore was s(ipp(xcd t o  bc holtecl to h e  floor (id,, p. 44). Plaintiff furher  lestilied tlmt the 

I-e s 1 i o  rc fiJ / I .  f i  ,ivlrrr.rI o I1 t co p I ai I i t i ff. ‘ 1 ‘11 c re f bre , it i s c 1 ear f ro  I 11 17 I ai ii t i fi1 s t es I imon y 11 J at t 1 i c 

reshore t l ia t  fcll W;K 011 11ie saim lcvcl as plaiiitiK It d id  not h l l  from a height ( c f  Ad///viAi// v 

Hroo k!yti L r ri I) L%./~oo/ [ ho Id i iig t h i  t i lie construct i o 11 WT) rlicr pl aiiit iff invol vccl i ii su pcrs t rii c I iirc 

work was cnti tled to summnry $trdgillclit afier he was sIrlIcIc by scvcral picccs of  wood th:~t fbll 011 

hiin liom a height ahove afirr tlie sti-iiigcr supporting tlie wood broke I ) .  ‘I’lic reshore was not 

heing elevialccl or hoisled (Mis,siv-/l/i 1’ Murk / V  C’onsl. C:’o., I I I C . ,  86 NY2d 4X7, 49 1 [ 1995] 

[holding that tlic collapse ol‘ ;I coiiipleted fire wall w q  not [lie type ol‘nccidont contemplated by 

240( 1 ) I ;  N m d i ~ ~ c i  v A4m/7rrAs , s i~~  f h y  A,s.,sociu/C.s at 268 [“Applying thcsc principles lo tlie facts in 

Nxdiicci, tlic glass that 1 1 1  011 plaiiitilf was not a material being hoisted or a load Ilia1 reqirircd 

sccuring li)r tlic pwposes of. the undertaking at thc time i t  1 1 1 ,  a i d  thus I ,&or T,aw $240 ( 1 )  docs 

not npply” I). ‘I’lic CBSCS pliiiiitills: cite dl iiivolvc ob-jecis that le11 fro111 a hcight; thus tliosc cases 

;ii-c distingiiishable ( ,we copp., 11 3 ) .  Further, plaiiitill‘did not fall from ;in elevaled height. 

Thci-cforc, plaintiKs accidciit was riot the type contemplated by I ,ahor Law $24O( 1 ), :mi the 
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rcnsoii:ihlc: ; . i d  iidec1u;itc prc-)tcct i i > n  x i d  safety t o  wi.)rlicrs cngngcd in the inhcrcntly clangerous 

work ol‘coiistriictioii, cxca.vation or dcnrolitioll (,wc h’oss at 501 -503). I-lowcvcr, tllc worlier 

IiiLlst :ill~gc i.tnd I X U V ~ .  t h t  the (OWIICT o r  co1itr:lctor violated ;I rule 

Con-imissioner 01‘ the Ilcpartiiicnt 01. Lahor that sets fc)rth :I specific staiidard ol‘condiict, ;IS 

opposed lo ;I general icitcration of‘tlie ~(i i i inioi i  law ( , S O P  Ross at 502-SO4). The violalion of a 

spccilic slandarcl of ccoiicluct, oiice provcii, chcs riot establish iiegligcncc as ;i iiiatter oI‘law, h i t  

i.;itlicr is soiiic cviclciicc o l  negligence to be coiisidcred with othcr relevant ~ I - o o ~ ( , s ~ J ‘ L ‘  Loiig v 

l i ~ j t . ~ ~ , s l - / ~ ’ ~ / } z l ~ ~ ~ ~ ~ ~ ~ ~ ) . ,  5 5  NY2d 154, IhO 11 9821). 

rcgul:ition 01. the 

I I I  tcrnix 0ft1-1~ obligations statutorily in-iposed by Labor Law $241 (6), i l  has been 

rccognizcd that tlic statute is “;I hybrid, siiicc it 1-cite1~1tes [lie general c o ~ i i ~ i i o ~ ~ - I ~ i w  standard of 

cart 311d tlien contemplales llic cstablisliinent of specilic detailed rules through llie Labor 

C‘ommissioncr’s rule-i~ialcing authority” (h’oss at 5 0 3 ) .  In lioss, tlic C o u r t  of Appcals, in 

adlicrerice with prior dctel-iiijnatioiis, held that a plaintifl’iiiay not rcly solely upori the “broad, 

noiispeciIic regulatory st3ndard“contained i n  scction 241(6) (id. at 504), but instead, must rcly 

~ipoti the violation ofn specilic aciniinistrativc rule, i.c., a corresponding Industrial Code 

violation that mandatcs cornplimce wilh “concrctc spccj ticnlions,” and not oiic which rncl-cly 

estab lis hes “gcncral safcty standxds” (id at 5 OS ). 

In the ciise at txir, defcndarits h a v e  made ;I pririin,fiicic sl-iowil-ig tha t  12 NYCRR $23-3.4 

cannot support plniiiti1ls’ Labor I , nw $241 (6) claim, ;IS a niattcr of law, aiid I h u ,  plaintills’ claim 

h x c d  011 I2 NYC‘RR $23-2.4 is disniisxcd. 

1 2 N Y C‘RR $33 -2.4 coiiccri1.S: flooi-iiig requir~.nicii ts i ii liui Idi i ig construction. Deli.ndants 

clearly demonstrate thal 12. .NYC.’IiIi $23-2.4 does not apply to  this cnsc. The biiilding on which 
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(13) I-elate to tt'mpor;iry and permiuiciit tlom-iiig in slcclctoii steel construction. Subdivisioli (c) 01' 

33-2.4 reltites to builclings with single wood flooring, doublc wood Ilooring, o r  bar-joinl 

I I I o p p o s i t ion , p I a i tit i fts pro v i d ed 11 o cv i dcn c e to o ve rco iii c dc fend an IS ' t i1 o t i o i 1 regard i 11 g 

lact, plaintiHs Liil to cvcii incnlioii 12 N Y C I I R  $23-2.4 in thcir opposition. Accordirigly, the 

r.cgarding 12 NYCI<I< $23-3.4 is grankd. 

However, an issuc offi-1~1 exists 3s to whether delndaiits violated 12 N YCIIK 523-2.2, 

which regulates concrete work. D e h d a n t s  ai-gue that nunc of tlie provisions of I2 NYC'RR 

$523-2.2 applics. 12 N Y C R I I  $823-2.2 provides i l l  I-clevant part: 

(a) General ~-equirements. F o r m s ,  Lshor.c.r m d  r.c:slzurr:,s slicrll he ,sttwtwully ,wfiJ and shal I 
be properly br:iccd or tied lugether so as to maintain position and shape. 
(b) Inspection. Designatcd pcrsons shall continuously inspecl tlic stability of. all li)rtiis, 
shores and rcsIi(orcs iiicliiding all braces and other supports during [he plscing of concrete. 
,4 rzy i i t i s i i f c  wm./i[ion .\hull he rcriwdiJied ii~irncdicrlcly. 
(c) Beams, 1-loors and rouli. 
( I ) Ncccssary horizontal and  diagonal bmciiig sliall be pl-ovidcd in both longitudinal mid 
trmsverse clircctinns to provide sti-uclwiil stability (of bcams, lloors and roofs. LSlzortj,s i r m J  
reshoscs .shiill b r :  p o p c : r l y  .vcir/cci/ / op  ~ i n r J  hollnni ~ i r i i l  , r hd l  hc .scc.urd in p l ~ m .  
(2)  Where shores or rcshores rest i i p o n  tlie gromd, m d  sills or oilier bases shall he 
provided. 
(3)  Where the siiiii of the dead and live loads on the fbl-ms r-nay exceed 150 poiiiids pcr 
sqiiart: foot, tlic design of such fimns, including shorcs, reshores and bracing, shall be as 
spcciflcd hy  :I prof'essionnl cngineer licensed to Imctice in the State of' New Y ork. Such 
clcsigii plans :mi spcci Ilci.itions slid1 be kcpt 011 the job  site available for cxnniination by 
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tlic coiiiiiiisxioncr. All forms, slioiw, rcshorcs and hracing shall bc conslructed and 
iiistallccl iii accoidancc wilh such dcsigii plms aiid spccificalions. . . . 
( e )  I<cshol-ing. 12eshoriiig shall be provided when necessary to s d c l y  s~qqxort slabs and 
beams alicr strippirig o r  wlicrc such mciiibcrs arc sub-jecled lo superimposed loads due to 
co 11s t 1-11c t i (.I I i o I i up pc r I cvc I s . 
( ttii1)iii is is r d d c  I I )  

(I.Jii:it~i-icdgcd), dcli.ncianl conknds that 23.3.2(a) applies orily wlicrc tlic forms lime no1 been 

slripped :u-lcl tlic sh(3rcs rcmovecl. r)e~endants state: 

LT]he tcriii "form" ;is iised in scclioii 23-2.3(:1), coiistitutcs tlic iiiolcl that holds, suppor~s 
nricl gives or  detcrinines the sl-rape o t  tlic coiicrctc placccl in h o s e  forms. '1 his delinition 
and iisc of tlic term "form" is consistent with the plain laiiguagc of tlic provision which 
statcs  ha^ the purpose o~'braciiig 01' tying forms, shores aiid resliores together is to  
"iiiaiiil;tin [tlie I p(3sition ancl shape" 01. [lie Lorms tliat hnve been fully constructed. 
'I'hcrcfore, the reqLrireiiieiils of 12 NY(.?IIK 23-2.2 - that Ibrrns shores aiid rcshorcs hc 
structurally sal'c and properly hraced or lied together so as to mairitain position aiid shape 
- has 110 applicalion lo the iiistant case becausc tlic f o r m  had already been slrippcd arid 
the shores reiiiovcd. hcrc because the f1)riiis lind irlready been str-ippcd and h e  shores 
1rc111 ovccl. 
(Motio~i, 17 62-63). 

I n  opposition, plaintiffs argue h a t  23-2.2(a) is not ,so liriiitcd i n  its application. 1'I;iintifh rely 011 
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( ’ i ~ m f .  (9 N Y 3 d  47, 5 I r20071) hclcl h a t  whcrc thcrc is a dispute rcgnrcling tlic mcaning ol‘ 

brnccd o r  ticcl togcthcr so as lo niainlain posilion and shripc dcfinition,” sumniary jiidgiiieiil may 

he prema t II 1-e. 

I 1  was preiiialure i‘or tlie LFirst I)cpartmenl] Appcllntc Divisiori to grant sLiiiiiiiaiy 

jiidgiiiciit 011 this rccorcl. ‘I’lic interpretation of the rcgiilation presenls ;I qiies(ioii oi’luw, 
but the mc:mrIig 01 spcc,i:i1lzcd tcrnis i n  such 3 t-cgu~atioii IS a question oii wiiiciz tl coui-t 
iiiiisl sometimes 1ie;ir evidence helbre making its deteriiiinatioii (see M i l l i ~ d  v. City of 
Ogdcnsburg, 374 A.T).?cl 953, 954, 7 I O  N.Y.S.3d 507 14th lkpt.200Oj). Here, B more 
coniplele record is necessary, both ;IS lo (lie iialure oi. the olject that cau.r;cd tlic iii.jury and 
the opinions o l  those cxpcrt in tlic constrLictioii of coiicrctc wal Is as to whelher h e  worcls 
oftlie rcgulatioii cilll scnsibly bc applied to ailytl~ing but cotilpleLed li)rms. 
( id  at 51) 

Accordingly, as plainliNs raised ;in issue of liict ;IS lo the applicalion of $23-2.2(a), dcfendants’ 

Del’cndants’ arg~imcnt that 12 NYC‘IIK $23-2.2(h) clocs not apply, ;is [his section “is 

(mvlioii, 7 G4), I i ~ k s  iiierit. Again, ensclaw disputes clcfcndmts’ contenlion: “Under such a 

23-2.2 applies lie]-eiii and tlie r ecod  indiciatcs that cicfciidaiits fai Icd “to seciire o r  brace the forins 

distiiiguislinblc (plaintiff in h./zclvihill was iii-jurcd after pieces ol‘a load of wood fell on h i s  hcad 

1’rc)iii L ~ V C ) ,  tlic tlcfcndanls in A4i/lvihrll challenged h e  application 12 NYC‘IIK $23-2.2(b) on 
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tlic s;iiiIc giuiincl ;is cleli.tidarits do Iicrc: h t  ~ h c  scctioti applics to saf‘cty conditions oiily during 

12 N YC’III< $23-2.2(h) applicable. Thus, plaiiitill‘s herein raised at1 issuc offact as to thc 

applicntioii ol‘ 12. N Y C I I R  523-2.3(13). 

have hiled to dcinonstratc licow tlic provision that “shores aiid reshores shall be propcr-ly scatcd 

top arid bottotii and shall he seciired in plsce” does not apply. It is clear fr-om pla i~ i t i f t~s  

testimony thal h e  reshort: wis not srcured in p l x e  (Sultcr EDT, 11, 40). 

(2. So tlic reshore h a t  s1riick yoii came lrom behind‘? 
A. From behind. Yes. 
(2. And was that reshort: b o l t d  to h e  lloor? 
A. Yes. lH;.id Ihe SCI’CW bothmi, 
Q. Did YOLI see the reshore falling before it struck you‘! 
A. No ,  I did iiot. It hit  i i ic right i n  the back o f  the head. 
($utter EB’l’, p. 44, lines 20-25, p. 45, lines 1-5) 

Even Mr. O’Brien, who demoiistrated his faini Iiarity with rcshorcs during his clepositioris 

(O’Brien EUT, pp. 30-3 1 ) conceded Ilia1 i-cslioi-cs arc to he sccurcd to the Iloor 

0, 110 you kiiow if, in  gcncrd, whcther o r  not reshores have a scrcw to tlic lm1tom that 
gels lised to Ihe ground the h u r  below i t ?  
A. Soinc do, 
(O’Rrien EUT, p. 38, lines 4-8) 

I Icrc, plaintills ha\e clearly deinoiis~ra~ed an issue ol‘material Ihct as to whcthcr defendants 
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violiitccl 12 NYC’IIII $$23-2.2(c).(’ 

Ijcfcriclantc; coiiccclc that 12 N Y(’IIl i  $$23-2 .2 (~ )>  regarding reslioring, “is remoicly 

relevant tv  tlic kick of iliis case” (inotion, 11 70)- anel q i i c  that ‘&. . . [his seclion does iiot address 

how, i fa l  all  the reshorts sho[ilcl bc sccurccl.” I lowcvcr, thi t  this cock provision lacks a n y  

clircction on securing i.eshores cloes not render it  iniipplicnble 01- cstablisli that it was not  violated. 

As discussccl ahovc, plaintiffs Iiwc dcnionslraled tha t  (he reshore was iiot SCCLII-c. Tl~~cfo i - c ,  

plaiiitilh havc raiscd an issuc o f f x t  as lo whethcr del‘endaiils violated 12 NYC‘RR $$23-2.2(c). 

l;iii:il ly, dc tkndants’ coiitcntioiis that Mr. h a g ’ s  opinions ;ire vagile, c o n c l w r y ,  :md 

spccdativc, and improperly iisurped the fiiiictioii ol‘thc C h u r t  as tlic sole clctcriiiincr ol‘ [he law, 

lack merit. A review of Mr.  I mg’s  affldavil indicalcs that he oI‘l‘ered his expcrt opiriiori as safety 

engineer and t1i:i.t his opinioii was bascd on his knowledge, experience arid the moving papers in  

h i s  c;ise (Lang idl.,, 7 2). Mr. I ,aag states: 

I n  conclusion, il is my opinion with a reasonable dcgrcc of safety cngineering cerhiiity, 
that tlic rcshorc which struck the I’laintif‘~Coii1d iiot have been properly iiistdlcd, hraccd 
o r  ticd logclhcr, scatcd or  secured. The screw jacking mc.c~ianisl-n should have provided 
enoiigli compreliensive h r c e  between the two concrete floors lo  preveiil [lie reshore h n i  
Falling and striking the Plaintiff. ‘l’he improperly secured reshore was the primary c m s e  of 
this accident irnd a contributory c m s c  of the r-csultant injuries to the P1;iiiiliK 
( I  .sag aff., 11 6) 

‘I’his opinion was neilher speculative nor cuiiclusol-y (,see I ’Lrr1norzL-r  t’ lL./~-rtlii.s,so~, 54 AD3d 633 

I I ’,’ I)cpt 211081 [holding 11ial engineering expci-t ol’f‘cl.1-cd a sound h x i s  for his opinion]). 

‘i‘lierelore, dismi 

13 NYC‘RR $923-2.2 is mwarmnted. 

11 of’ plainti ITS’ T.,:tbor I LIW $241 (6) claim bascd upon the dleged viol:ilion of  
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Sutter m.1 Jcnnil'er Siitter is granted; and it is further 

1.4 is granted; and i t  is liirther 

01WblibD that thc branch of dcfcndants' motion for surnmary jiidgiiierit, piirsuiuil 10 

C'I'LR $3212, dismissing plaiiiliIl,' claims iinder Labor Law 24 l(6) regarding 12 NYCRR $23- 

2.2 is denied ; and i t  is liirtlicr 

within 20 days oi'eiitry 

'I'hat constitutcs tlic dccision 3rd order of tlic (..'ourt. 

/-. 

Datcd: M a y 5  2009 .. 

Hon. Carol R. Edmead, J.S.C' 
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