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Petit i oner, 
-against- 

Ttidcx No. 402240/0S 

I n  this AI-tic]? 78 pi-oceeding, pctitioncr Din Joseph (“Joseph”), who appears pllo_ 

sc, scelcs an order and j iicigiient aiiiiulliiig tllc rcspondent New York City Department ul 

IHousing Preservation and D e v e l o p i ~ ~ e ~ ~ t ’ s  ( “ I  IPD”) May 13, 2008 d e t e m l i d o n  which 

d e n i d  Joseph’s application for succession riglils to a Mitcliell-l,aiiia apartirient located at  

254 Seventh Avenue, New Yoi-k, NY (“Building”), or altei-mtively, arin~illing 141’D’s 

July 30, 2005 dciiial or‘liis I-cqiiesl to reopen his default i n  tlic May 13, 2008 

dctcrm i nation. H PD and the respoilden t Esplniiade Ciardens, Inc. (“Espl anxie”), 

Mitchell-Lama housing compaiiy that tlie owns and iiianagcs the Building, c:di iilecl a 

vcri licd xiswcr opposing the petitioil. 

B aclc Ly-0 1111 (I 

Mi t ch el 1 - I ~ i i i  a 11 o 11s i rig pro-j ecls pro v i de subs i d i zed 110 II sin g I’o I’ “pcrso 11 s o I- 

1-itmilies ivliosc piolxihle aggregnte nnnual i ncome at  the time of admission and during the 

pcriod of occiipmcy does not cxcccd the greater of ( i )  tlic nicdian income for such 

persons or fmiilics for tlic New York Cily metropolitan st:ltistical a i m  01’ (ii) seven t in ics  

Ihc annual reiit;il, including lllc value or cost of heat, light, wntcr and cookilig f’t~el, esccpt 

that in the case ol‘ l‘amilics with three or i i~ore dcpcwlcnls, such ratio shnll not exccct l  

I 

[* 2 ]



ciglit limes the a i i i i t i a l  i m t : i l . ”  28 1I.C.N.Y. 8 3-03(a)(l ) .  I-IPD is the supervising agency 

Ibr  Mitchell-Lama liousing companies, such ;is Espl:inadc, within the City o r  N w  York. 

The apart men t ‘s t en;int/coopera tor of  record was F 1 orcnce S tri 13 1 ing ( “ S  t ri b 1 in g”), 

who dicd on Aiigiist 22, 2004 (HPL) Verified Ans. E x .  11). Sometimc Llicrcaftiel-, 

Strihling’s daughter, G c r h d e  Stribling-Scrrano (“Scrraiio”), applicd to Espl:inxie for 

sticcession rights to the ap~t i i ie i i t  on behalf of hcrsclf and Joscph, who is Serrano’s soli 

:iiid Sti-ibliiig’s graiidson. Esplanadc denied 11cr application (See I-IT’D Vcrilicd Ans. Ex. 

G). By letter to I-IPD daled, December 26, 2006, Serrano indicated her intention lo 

appeal (HPD Verilied Ai s .  Ex. A). HPP, respcmded in a Ictter datccl Jaiiuaiy 1 0 ,  2007, 

that req 11 cs t ed ;I cl d i t i c) t i  :i 1 cl( ) c 11 111 en t ;i I i on , and t h ;I t s 11 p p 1 i ed ‘‘a s 11 gge s led li s 1 o f 

dvc LI I ri CI  -I 1 at i o 11’’ t 1 i at iii i g h t (I CI 11 ii s t irate tli L‘ r-cqu i I-ctl 11 I-i  11 i ;I I-y I-csi den c y ( 1-1 P D Veri Ei ed 

Ans.  Ex .  B). This list s u g p t e d  “dociiiiieiits [thal]  should include, bu l  are not liinitcd lo, 

1 casc( s ) , rcccrt i li cat i 011 1‘01-i 11 s , i iico 111 e ii ffi dav i t s, dca t ti ce,i-l i fi cat es and o I h er I-c I c v m  L 

written material sitbiiiitted hy h e  original ten;uit and retained by tlic Iioiisiiig 

cc~ip-al ior i [ , ]  :ind any records 01- docuiiicnts , , , tlic occupant [ submi~~ed  to Esplanxlc 1’’ 

(HPD Verified Ans. Ex.  C). HPD mailed the M e r  and the list to Sciimo, Joseph, and 

Esplnnadc (& Vcrificd Ans. Ex. B, C). 

On July 18, 2007, altcr HPD apparently did no1 receive the 1-eqirestcd 

doc 11 ti1 c n tat i o 11 1i.o 111 c i I lici- S en-ano , .I os ep h, o r  Es 11 I ail adc, I TP D 111 ai 1 cd ;in0 t 11 el- 1-eq LI cs t 

rbi- docwncnts 10 only Sci-imo and Esplanade ( H  I’D Vei-iI1ccl Ans. Es. [I). Esplm;idi: 

I-espuiidec-l on Novcmber I , 1007 by mailing its doctimenk supporting dcriial 0 1  

succcssioii i-iglils to Scr-raim and Joseph, doctiments whicli includcd copies o f  incomc 

aflidavits for 2002 aiid 2003 (the IWO years prior to Sti-ibliiig’s dcath), which did not list 

[* 3 ]



Joseph as an occupant of thc apartment (Esplanacle Veri1it.d Ans. Ex. D). In  contrast, the 

income nftidavits for 2000 and 200 1, which Espl:inade also includcd, idciitiiiecl Joscpli as 

xi occupant ul- tlie aparlnient (u). Neither Joscph nor Scrrano I-cplieci to tlic lctters. 

H P D  tliiis sciit out another request to them, dated March 13, 2008, (I-IPD Vcl-ificd Ails. 

Ex. F), and again they did iiol reply (& H P D  Vcrilicd Ails. Ex.  G),  

By dccisiou duted May 13, 2008, HI’D demied Serrain’s and Joseph’s applic:itioii 

for succession 1-iglits and issued a cel-tificatc o f  cvictioii against tlicrii 011 tlic groiitids that 

hey failcd to prove tha t  they were Stribling’s fitmily menilxrs and i-?iilcd to piuvc tIiLt1 

tlicy resided with Stribling for the two years prior to her vxatiiig the iipartiiient (Id-.). 

Joscpli responded in a letter to Ihe HPD Adminislralive OTficer, Frances Lippa, Escl., 

which reqiiested to "appeal[ 1 ”  the dctei-iiiinntion, “or dtcrnativcly . . . that [Lippa’s] 

decision be reconsidered . . . . ”  (HPD Verified Ais .  Ex. H ) .  The letler indicated t h a l  

Joseph had received f-IPD’s first lettcr dated January 16, 2007, but not citlicr of tlic 

subseqiient letters (u). .Joseph enclosed documents, arid claimed he submitted thosc 

documents before, in response lo tlie January I O ,  2007 lelter (u). 
‘The HI’D replied in ;i letter dated July 30, 2003, a c l i n o w l e d ~ i n ~  that “[Joscpl~~] 

\uish[es] to appcd  the Mny 13, 2008 decision. Altcrnntivcly, [Joseph] requested that 

[HPD] reopen the May 13, 2008 decision” ( H P D  Verified . h S .  Ex. 1). ‘I’he letter advisccl 

Joseph that he co~ild only appeal by c o m m c t ~ c i i ~ ~  m i  Articlc 78 proceeding. I t  also 

dcclincd to rcopcii tlie May 13, 200s decision, since “[:i]t ;I minimum, [.losepli] lia[s] 

Liiled to prove tha t  [he is] ciitilled lo succession rights lo the suL>ject a p a i - t i i i ~ - i ~ t . ”  I t  “put 

nside the question or  whether [Joseph] satisf‘aclni-ily explained [his] dcfiiiilt and failure to 
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timely siibniit docutiiciits i i i  this matter,” and instead addrcsscd his docuiiientary failures. 

The letter sialed: 

T l ~ c  FIPD rtilcs pi-oviclc tlint an applicant for succession rights miis1 be 
iiiclucled on the relevant iiicoii~c aflidavits i n  ordcr to bc granted 
successioii rights. I f  a n  applicanl lor succcssioii rights is no1 included ;IS 
;in occupant oC die siil3ject apartiiient 011 tlic I-clcvaiit iiicoiiie affidnvits tha t  
app licaii t caiiiio t be g a i ~  lee1 suc ccssi o 11 i-i gli IS. 

residency period is Augiist 72, 2002, through August 72, 2004. 

apartment on the incomc afl-idavits for c:ilentliir years 2002 or 2003. 
Therefore, regai-dless oryoiii- Ihiiiily rclalioiisliip lo the Leiiant, you ca~inol 
be granted succession rights to the subJcct ~ ~ l ) i ~ r t i i ~ e ~ i t .  Since you caiinot be 
graiitcd siicccssioii rights to the subject ill)nl-ttlleiit, thcrc is no re;isoii or 
Ixasis to I-copcii tlic May 13, 2008 decision. 

The tcnanl clicd oil Augtist 22, 2004. ‘I’hei.ufore the i-equisite co- 

You [Joseph] wei-e not includccl as :in occupant of h e  subj,ject 

Joscph responded by commencing th is Ai-ticlc 75 proceeding. In his pctitioii, 

.luseph states, “I need succession riyhts to keep niy 9i-~undrnotliei-’s apartment. 1 have  

siibmittcd proof of relationship [and] pi-oo1‘tliat I h a \  lived in this apartiii~iit for over 

I 30+ years. 1 also have 2 yo~iiigcr sistcr[s] who also appel-ii- on incomc al’lidavits that stay 

with mc,” Joscpli’s proo1‘is /blind in tlic cxliiliits aitaclied LO the petition; these exhibits 

20, 2008 affimiiiig that dctcnnination xid advisins him t h a t  his sole I-cdruss is an Article 

75 prucediiig,  birth cci-ti licu(es h i -  pelitioncr a i ~ l  Sci-rano reflecting that petilioner is 

Sei-raiio’s soli and that Scimio is Stribling’s daiigliler, petitioner’s W-2 lax Toi-iii ll>r 

2001 , a 2006 application by pctitioiicr to vacatt: ;I cleLiiilt j dy i i c i i t  obtaineci against one 

ICicliar-d Stribling by Esplxiade I-eflccting thal pclilioner 1-cpreseiitccl that lie is Richaid 

Stribliiig’s grandson, household incomc affidavits foi- 1900, 1001, and 2001 reflecting 

tliat pcti tioner resided will1 Si rihliny during those ycars, SIribliiig’s death ccr[ilicaie 
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rcflectiiig that slic I-esidetl i n  the apartni~tit at tlic tinie oilier death 011 Aiig~isl 22, 2004, 

m d  Richard Stribling’s dcalh certiiicate reflecling h a [  lie \YX married to Stribling and 

rcsided in llie apal-tmcnt at [lie lime of his deal11 on Octohci- 28, 1990. 

J 

HPD responds Ilia[ (one iquiremcnt to ohtain succcssioii rights lo :I Milchell- 

Lama  apartmenl is lo a p p i i ‘  on [he income iillld;iviki for [lie IWO consecutive r:iiinual 

I-cportiiig periocls prjor to tlic prior tci iaiit ’s vacatiny (3 r‘tlic apai’tiiiciit. 1 I PD argLies lha t  

its May 13, 2005 dctci-iniiiaIioii ww, rexonahlc since .loseph madt: no showing t h a t  I ic  

niet thal requiremcnt or  the otlicr I-cquirciiicnls. I1PD also a i y e s  that its .IiiIy 30, 3,003 

denial oI’Joscpli’s rcqucst to rcopcii his defiitill w i s  reasonablc since Joseph did  not 

appear 011 the relevaiil income arlidavits as a11 occirpmt, ~ 1 d  thus his application could 

riot prevail on tlic mcrits ( I  IPD Meiiior:induiii of Law 9-1 1).  

Esplariadc o tTcrs cllkct ively idciitical nrgumen Is ( Esplanade Memorai~dum of 

Law 6-7). 

L) i sc 11 ssi (.)II 

HPD’s dclerminalioii must be Lipheld unless i t  “was iiiade in violation o r  law1iiI 

proccdurc, was affcctcd by :in error of law or w x  ai-bitrai-y and capriciotis or a n  abusc o f  

discrelion . . . .” C1)LIi 7803(3). Tlic Court docs not  exaiiiine the F x t s  de novo to roach 

;in iiidependent cietei-iniiiatioii, Matlcr o f  Mavs-Watt v .  kl~i-n:iiidez, I96 Misc. 2d 56, 59 

(Sup. (3. Broils Cty. 2004) (citiilq Grcystonc Mqmt. Gorp. v. Conciliation CY: Appcals 

m, 94 A.D.2d 614 (1st Llop’t l932), 62 N , Y . ? d  703 (N.Y. l934)), and Illus1 dcrer 

to the administrative fix-finder’s asscssiiiciit of tlic evidence, Liiideiiiatiii v. Alii. Horsc 

Shows Ass’ii, 222 A.n.2~1 33S, 250  ( 1 s t  Dep’t 1999). Ai1 ;-igcncy decision will only bc 

ovei.hirned if the decisiun 1;izlcs a supporting i~nlion;il  basis, Eudiii M y i l l t .  CY)., Ilic. v .  

5 
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New Yorlc State Div. of I-lous. & C‘iiity. Rene\val, 315 A.D.2d 243, 243 (1st Dep’t 1995), 

In pxtictilar, the Cotir~ will uphold ;in iigency’s consh-ticlion of the st;ilutes or  i-eg:lilations 

I, that the agcncy admiiiistci~s ~iiilcss that coiistr~~ictioi~ i s  “ii-rntioiial or Linre;isoniible . . . . 

Matler of Howard V. WyltliIli, 28 N.Y.2d 434, 438 ( 1  971 ). 

Under this standard, there is 110 basis to atintrl HPD’s detei~nii~iatioii. The rilles 

governing succcssioii rights to Mitchcll-Lama apartments in Ncw York City ;ire set TorlIi 

ncaitiiig list or iiiiist l3c i.cI:iic*cl to tlic tciiant ofrccoid :ind “ m u s t  have resided i n  thc 

apartment with the foi-mer legal tenant [‘or two ycai-.c; i i i i~~lcrliatcly prior to h e  tenant’s 

perniaiient vacalur of the apartment” and  “appeai-ed on tlie iiicomc aI’lidavits for at l e x t  

the two consecutive ani i i i ; i l  I-cpnrtiiig pcrinds prior IO thc [lcn:int of recordl’s peiinarier1t 

vacatiiig of tlie apai-lment . , . .” 28 R.C.N.Y. $ 3-1)2(p)(3), Matter of Waldman v. Ncw 

Yoi-lc City Dep’t ol‘I~~Io~ls. anc l  Dcv., 10 M i x .  3d 1075(A), “3 (Sup. Ct. N.Y. Co. 2005), 

m, 36 A.D.3d 501 ( I  st Dep’t 2007). 

111 her May 13, 300s deteniiination, tlic 11PD’s Adiiiinistrative Hexing  Oflicci- 

states in pertinelit paid, “[lllic applicants [Sci-rano and Joseph] have fiiiled to pi-ovc , . , 

~ l i a t  they co-resiclcd wit11 [Stribling1 Tor thc two ye;irs prior to her vacatur of ~ h c  

:ipartiiiciit” (See HPD Vcrilied h i s .  Ex. G). As tiotcd abovc, Sti-ililiiig died on August 

22, 2004. 111 his rcqiicst to appe;il the May 13, 2008 clctcniiiiiation and/or to open up tllc 

tiefatill, Joseph submilted clocunients that arguably show that lie resiclul wit11 SIribling 

during t h t  period. Howcvri-, tlie iiicolile affidavits of thnt period lliilcd to  nunc him, LIS 

the Regillations require. & 25 R.C.N.Y. $ 3-02(~)(3) .  ‘l’hus, it  cannot bc said that the 

HPD’s May 13, 200s aiid July 30, 2OOY determinations arc withotit a rational basis. 

G 
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Accol-dingly, it is Iicrchy 

ORDEIIE13   id AD.1 UDCELI that petitioner’s application is denied a n d  tlic 

pctilioii is disiii isscd. 

, I. , 

1. . 
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