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Pc t i t i o ri c r, 
Indcx No.: 10 I737/2009 

Subtrii ssiori I l a  te: 4/ 1/09 
- against- 

‘THE CITY (IF NEW YOICE;, 

cmsc for lcavc of court to lile a late i ioticc of claim. 

On J tilie 7, 2008, (_)utlaw-C‘oiistance allegedly h-ippcd arid [ell on the sidcwalk 

acljacciit to 124- I30 West 125“’ Street. She retaincd Raphaelson & I ,evine JAW Firm, l?C‘. 

(“law firm”) in Jwie 2008. ‘T’hc law finn investigated the circu~nstatices suiTouiidiiig Outlaw- 

( ‘oIistaricc’s acciclexii and determitied that CM 1; C‘olien Rcalty (“CMF”) was the owner and 

I3urget King ( ‘oi-poration (“13urger King”) was the tenant of thc property rtdjaccnt to the 

sidewalk wherc the f i l l  occux-red. Tlic law fir-rii notified CMF and 13urgex King of Outlaw- 

C‘onstmce’s accidcnt arid advised them to contact their insurancc companies. 
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Oiitlaw-(’otistance IIOW mows for leave to file a late riotice of claim. Tn support, her 

altoiiiey a f f h i s  that after the law f i l m  notified C M F  and Rurgcr King of Outlaw- 

Constance’s accident, C‘M 1; inlbi-rried the law film that respondent Tlic (’ity of New York 

( t  lie “C‘iiy”) liad aKmnativcly taken control of tlic subjcct sidewalk, exteiided i t  out further 

into i he  sheet, and peifoi-meci reconstruction. CMF allcgcdly fiir-her inlbi-rned {t ie law J i m  

that the City liticw oftlic sidcwalk dcfcct upon which Outlaw-Constance bad tlippcd becaiisc 

CMI; had made requcsts of the City to correct the clei‘ecl. 

Outlaw-Constance claims that by thc time shc a ~ i d  the law film became iiwarc that the 

City was in control of tlic sulJjjcct sidcwalk, the time to file a Notice of Claim had cxpired. 

She also c l a im that the City would s u f k r  no prejudice from a late liling o f a  notice ofclaitti. 

In opposition, the City argues illat Outlaw-Constance fails to provide a reasonablc 

cxciisc for Iicr delay in filing a timely notice of claim, fails to prove h a t  the Ciiy acqiiircd 

actual knowlcdge of the esseritial f‘acts suil-ounding the claim within the statutorily presc~ ihcd 

h i e ,  and h i l s  to prove that the City has not been prejudiccd by her substantial delay. Thc 

C‘ity fiitther argues that in any event, Outlaw-C:onstance’s claim is patently rueritless because 

liability for- dcfcctive sidewalk coriditions rests with the abutting propcrty owiier and rlot thc 

City. 

Discussion 

Pursuant to Ckncral Municipal Law $50-e, a party i s  required to SHVC ii notice of 

claim on the (’ity witliin nincty days of the accrual ofa  claim. When considcring a rriotioii 

to file it latc riotice of claim, key fxtors  considered by the court iIiclude: ( 1 )  whether the 
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pctitioncr dcmonstrated a reasonable excuse ror failing to file a tiriiely riotice of claim; (2) 

whcthcr thc respondent acquired actual Tiotice of the essential facts conslituting the claim 

witliiri nincty days after the claim ~ o s c  or  within a rcasonable time thereafter; a~ id  (3) 

whcthcr the respondent was prejudiced by the delay. ,'i'cc N/crx.y 1'. N w  Yo/% Hrc11111 mid 

l lo~~piiul .~ I ' o y  , 34 A.D.3d 336 ( I "  Dept. 2006). 

Here, Outlaw-Constance's application riiust be denied because slie fails to satisfy the 

rclcvant factors. SPC go~crcrl!y~1Icxun~l~cr. 1'. (-'i/jj ofNciv Yo& 2 A.D.3cI 332 ( 1 "  Dept. 2003). 

First, Outlaw-C'onslaTice rtiairilains that shc failcd to file a tiriiely iiotice of' claim bccausc slic 

was only iiolifieci h a t  the City was in control of tlic suhjcct sidewalk alter the iiiiiety day 

period for filing a riotice ol'claini had passed. However, she fails to cxplain why she or  the 

law Iim could not have investigated and cletei-minecl who maintained control of the subject 

sidewalk prior to Ihc expiration of the ninety clay period. 

Fui-tlier, Outlaw-C'onstaiice offers no proof, other than her a t tomy 's  afhiiation, that 

tlie C'ily did in fact maintain conlrol of'the sub.]eect sidewalk at Ihe time of her accidcnt. Her 

attonicy wcrs  only tlial lie was told that the City had afhinntivcly taken coiitrol of thc 

sidewnl k,  but fails lo state who told him, whe~i he allegedly lcarncd this information, whcn 

thc C'ity puiporteclly took control of the sidcwalk, arid fails to offer any conipelent evidencc 

to supl)ort the thcory that tlie City niaintained control 01' [lie siihject sidewalk. Outlaw- 

C'oiis~a~ice's inistakcri belief as to who rnaintaincd control of' (lie sidcwalk arid tier Ikilurc to 

conduct due diligence a thorough investigation into tha t  issuc docs rioi coiisiitlltc 
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rcasonablc C X C L L S ~  for the delay. LSeeArk~,s I). NCW York C'ily Hozis. Azi/h., 40 A.D.3d 298 (1" 

Dept. 2007). 

Scr;orid, it is well settled tliat tlie municipality must have notice or kiiowledge of the 

esseiitial facts constituting the claim within ninety days after- the claim arose 01' within a 

reasonable t in i t :  thercaftcr, arid not general kiiowledge that a wrong has been coiiiiiiitled. ,SCXJ 

Lihcr!y Group Hnlr/ings, lm'. 17. C-'ilv ., o/'Neiv . York, 5 A.D.3d 148 ( lq' I k p t .  2004); C,'o//cti 11. 

(:ozit i iy o / ' N m s w ,  307 A.  I).zd 965 (,2'ld .Uept. 2003). Herc, Out~aw-Cloiistatice fails lo submit 

ally evidencc provirig that the City had knowledge ofthe facts surmLindjng hcr- claim 01 even 

general knowledge that a wrong has been comiiitted within ninety clays or  Iici- accidcnt c x  

within a reasonahlc time t tweafler. 

I;iiially, Outlaw-Clonstance only makes conclusoiy statements that tlic City woiilcl riot- 

be pi.ejrrdiced by hei- dclay. Shc fails to denionstrate that thc apptoxiiiiately live niontli dclay 

would iioi prejudice thc City's ability to investigate the allcgcd sidewalk delkct and 0 t h  

circmstances sun-ounding the accident. See Ch i i c z  17. C ' i ~ j  ci fNcw York, 250 A ,  D.2d 443 (1'' 

Dcpt, 1998). 

111 accordaiicc with tlie foregoing, i t  i s  
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ORDERED that petitioner VanessaOiitlaw-Coiistanr;c’s ordcr to show cause for leave 

to file 11 late notice or claim is dcnicd. 

‘I’his corisiitirtes tlic decision, ordcr and judgiiient of the Court. 

Da tcd : New York, New York 
May 15 ,2009 

F N T E K :  

’ SALIANN SCARPULLA W 

J. S. C. 
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