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P l a j . n t : i f f ,  

-against - 

I n d e x  No. 
1025@4/04 

Motion Sequence No. 
007 

HAROLDON COURT CONDOMINIUM, INC., BOARD 
MANAGERS O F  HAROLDON COURT CONDOMINIUM, 
I N C .  , JADAM EQUITIES, LLC, JADAM EQUI'TIES, 
LTD and 'TOP NO'TCH CONTRACTING, INC., 

Defendan t s .  
-ll__-lll_____l_l___----_-----_----------.- X 

HAROLDON COURT CONDOMINIUM, I N C . ,  BOARD 
MANAGERS OF HAKOLDON COURT CONDOMINIUM, 
INC., JADAM EQUITIES, LLC, JADAM EQUITIES, 
LTD, 

T h i r d - p a r t y  Plaintiffs, ?'hi rd- Part y 
Index No. 
591162/04 

-against - 

A R I  MICHAEL GROSS and 'TAMARA RIVERA GROSS, 

Second T h i r d - P a r t y  P l a i n t i f f ,  Second Th i r d- Part. y 
Index No. 
559006/05 

-against- 

SEKENA C O N S T R U C T I O N  CORP., 
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ARI MICHAEL GROSS and  TAMARA RIVERA G R O S S ,  

Third T h i r d - p a r t y  P l a i n t i f f s ,  

- a g a i n s t -  

T h i r d  Third-party 
Index No. 
5 '7 0 2 3 1 / 0 5 

WALTER B. TOLUB, J. : 

In this a c t i o n  t o  r e c o v e r  mone ta ry  damages a s  t h e  r e s u l t  of 

an alleged A p r i l  29, 2003 w o r k p l a c e  a c c i d e n t ,  pursuant t o  CPLR 

2 2 2 1 ,  second t h i r d - p a r t y  defendant Serena Construction Corp. 

(Serena) moves to reargue those portions this court's December 1, 

2 0 0 8  D e c i s i o n  and  Or-des t h a t :  (1) granted Top Notch C o n t r a c t i n g ,  

I n c .  (Top Notch)  contractual indemni~fication a s  against Serena, 

conditioned upon a f i n d i n g  b y  the trier of fact t - h a t  S e r e n a  was 

negligent i n  plaintiff's alleged accident; and (2) d e n i e d  t h a t  

p o r t i o n  of  Sereria 's  ccoss motion that sought d i s m i s s a l  of  Top 

Notch's claim f o r  monetary damages a s  t;he r e s u l t  of Serena's 

f a i l u r e  to p r o c u r e  the required i n s u r a n c e  under t h e  p a r t i e s '  

c o n t r a c t .  

For t h e  reasons s t a t e d  below, Serena's m o t i o n  is granted to 

the extent of g r a n t i n g  leave to r e a r g u e ,  and  upon such 

reargument, t h i s  c o u r t  adheres t o  i t s  December 1, 2 0 0 8  D e c i s i o n  

and Order. 

Background 

T h i s  action a r i s e s  o u t  o€ a n  acc i -dent  alleged t o  have 
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- 

o c c u r r e d  on A p r i l  2 9 ,  2 0 0 3 ,  in which p l a i n t i f f ,  a laborer in the 

employ of Serena, f e l l  o f f  a s c a f f o l d  d u r i n g  a rernodelj-ng of 

a p a r t m e n t  14E, 2 1 5  West 90''' S t r e e t ,  New Y o r k ,  NY. 

I n  i t s  December 1, 2008 Decision and  Order ,  this court 

d e t e r m i n e d  . t h a t  Lhere was 110 evidence . t h a t  defendant Top Notch 

owned t h e  scaffold f r o m  which p1a : in t i f f  allegedly fell, n o r  a n y  

proof t h a t  Top Notch caused OK had a n y  n o t i c e  of  such scaffold 

b e i n g  i n  a d a n g e r o u s  condition. This c o u r t ,  t h e r e f o r e ,  h e l d  

t h a t ,  a s  a matter of law, Top Notch was riot l i a b l e  under- common- 

law negligence theory UT for v i o l a t . i o n s  of Labos- Law 5 200 as 

respects plaintiff's alleged a c c i d e n t .  

Because i t  w a s  t h u s  d e t e r m i n e d ,  Top Notch was gran ted  

c o n t r a c t u a l  i n d e m n i f i c a t i o n  from Serena, c o n d i t i o n e d  upon a 

findiny by the trier of  fact. t h a t  S e r e n a  was n e g l i g e n t  i n  

p l a i n t i f f ' s  aileyed a c c i d e n t .  

Serena now a s s e r t s  t h a t  t h i s  court's determination t h a t  Top 

Notch was riot r , i eg l igen t  unde r  t h e  commori-law a n d / o r  d i d  n o t  

v i o l a t e  section 200 of  the Labor Law was i n  e r ro r ,  because 

e v i d e n c e  was proffered that Top Notch owned t h e  scaffold from 

which p l - a i n t i f f  allegedly f e l l .  

Further, in t h e  same D e c i s i o n  and Orde r ,  .this c o u r t  held 

t h a t  t h e r e  were yueskions of Iact a s  whether o r  n o t  S e r e n a  

procured the i n s u r a n c e  r e q u i r e d  under t , ha t  subcontractor's April 

4, 2003 contract w i , t h  Top Notch .  Sereria n o w  c o n t e n d s  that this 
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p o r t i o n  o f  t h e  D e c i s i o n  and Order was in e r ro r ,  because il: s h o i l d  

have been determined, as a mat . tes  of  law, t h a t  Sereria procured 

the appropriate i n su r -ance  f o r  Top Notch. 

A l t e r n a t i v e l y ,  Serena seeks a declaration that, any monetary  

damages for its f a i l u r e  t o  procure i n s u r a n c e  on 'Yop Notch's 

behal.f, should be l i m i t e d  to the i n s u r a n c e  premiums that Top 

Notch p a i d  f o r  i - ts  own l i a b i l i t y  i n s u r a n c e  t h a t  responded t o  

plaintiff's c la im in t h i s  ac t j -on .  

Discussion 

Section 2221 ( d )  ( 2 )  p r o v i d e s  t h a t  l eave  t o  reargue must be 

"based iipcjn rna.tt>ers of f a c t  or l a w  allegedly o v e r l o o k e d  o r  

misapprehended  b y  the c o u r t  i n  de te rmini .ng  t h e  prior motion, b u t  

s h a l l  n o t  i n c l u d e  a n y  matters of  f a c t  not; o f f e r e d  on the p r i o r  

motion. I' Additionally, a n y  s u c h  mot ion  "shall be made w i t h i n  

t 1 i i r t . y  days  a f t e r  s e r v i c e  of a copy of  the o r d e r  d e t e r m i n i n g  -the 

p r i o r  mot ion  arid notice of entry." CPLR 2221 (d) ( 3 ) .  

Top Notch's Negliyence 

In its Decision and Order ,  dated December 1, 2 0 0 8 ,  this 

c o u r t  h e l d  that, as a matter of law, Top Notch was n o t  n e g l i g e n t  

i n  p l a i n t i f  i?' s alleyed a c c i d e n t .  'This: court. b a s e d  i.ts 

d e t e r m i n a t i o n  upon the paucity of e v i d e n c e  t h a t  Top N o t c h  owned 

t h e  scaffold a t  issue i n  this action. 

P l a i n t i f f  h i m s e l f  was u n a w a r e  of  the exis ter ice  of Top Notch. 

See P l a i n t - i f f  ' s E x a m i n a t i o n  Before Trial ( K E T J  at 54. Although 
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Marek Ponch i t eu -a  (Ponchitera), Serena's owner, t .hought  t h a t  the 

s c a f f o l d  belonged t o  Top Notch, arid t h a t  Serena's employees moved 

it into t h e  apartment where p l a i n t i f f  was working, Pvnchitera d i d  

not know where  his workers g o t  the scaffold fl'orn, and was not 

certain who owned i t .  See P o n c h i t e r a  EET a t  2 6 - 2 6 .  

Additionally, In t h e  same EBT, € ' o n c h i t e r a  testified t h a t  h e  was 

u n s u r e  whethe1- Orbit, a dx-yeu vent  i n s t a l l e r -  or1 t h e  construction 

j ob ,  owned the scaffold. See PonchiteIa EBT at. 107. 

Ponchotera's testimony regarding Top Notch's ownership of 

the scaffold i s  s p e c u l a t i v e  arid i n s u f f i c i e n t  t o  r - a i se  a tr iab1.e 

i s s u e  in r e s p o n s e  t o  Top N o t c h ' s  prima f a c i e  entitlement t o  

judgment  a s  a matter- of law. See B r u c e  v Fash ion  S q u a r e  ASSOCS., 

8 A D 3 d  1053 (4th Dept 2004); see also Piotr-owski v J&U 111 

ASSOCS., LLU, 17 Mi.sc 3d 1106(A) (Sup Ct, NY County 2 0 0 7 )  - 
Therefore, t h a t  portion of  t h i s  court s December 1, 2 0 0 8  D e c i s i o n  

and Order  t h a t  dismissed plaintiff ' s common-law negligence and 

Labor Law 5 2 0 0  claims as  t o  Top Notch i s  adhered t o ,  as is t h a t  

p o r t i o n  of t h e  same Deizisiori and Order t h a t .  g r a n t e d  Top Notch 

contractual i n d e m n i f i c a ' t i o r l  as against Serena, conditioned upon a 

f i n d i n g  by the t r i e r  of f a c t  t h a t  Serena was negligent in 

p l a i n t i f f  s alleged acc ident .  

Serena 's F a i l u r e  to Procure Insurance  

I:n its December 1, 2000 Deci.yion and Order, this c o u r t  

d e n i e d  that portion of  Serena's CLOSS motion that sougkiC 
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dismissal  of 'Top Notch's claim f o r  mone ta ry  damages a s  t h e  resu l t  

of Serena's failure L o  procure i n s u r a n c e  as requi red  b y  the 

p a r t i e s '  c o n t r a c t .  To s u p p o r t  i t s  c o n t e n t i o n  that th i - s  court 

decided t h i s  p o r t i o n  of  t h e  Decision and  Order i n  e r r o r ,  Sc rena  

h a s  once a g a i n  p r o f f e r e d  a copy of  a c e r t i f i c a t e  o f  i n s u r a n c e  and 

a copy of  t h e  r e l e v a n t  i n s u r a n c e  policy ( p o l i c y  # 5001HG0005D6- 

1) I issued by Hudson I n s u r a n c e  Company (Hudson). 

Al though  from t h e  face of t h o s e  documents, it appears  that 

c o v e r a g e  was provided f o r  Top Notch and t h e  Harclldon Court 

defendari-ts, however, i t  is ur i con te s t cd  t h a t  Hudson d e c l a r e d  

policy # 5001HG000506-1 vo id  f o r  rn is reps-esenta  t i o n  on t h e  

i n s u r a n c e  application. A 3-une 2 6 ,  2 0 0 6  l e t t e r  from Bridgeworks 

Commercial Management (the alleged claims a d m i . n i s t r a t o r  f o r  

Hudson) ,  s t a t e s  that, "Hudson h a s  revisited -L.he voidance of the 

p o l i c y  and d e n i a l  o f  coverage and d e t e r m i n e d  t h a t  it will 

r e i n s t a t e  the p o l i c y  and dezend Serene i n  t h e  Mar ine  Lawsuit, 

s u b j e c t  to d e n i a l  of coverage for c e r t a i n  of the Causes of Action 

p l e d  and subject to a r e s e r v a t i o n  of r i g h t s . "  

S e r e n a  contends that this letter r e i n s t a t e s  t h e  e n t i r e  

policy and, when combined w i , l ; h  t h e  policy and c e r t i f i c a t e s  o f  

insurance, serves to prove, as  a m a t t e r  of l a w ,  t h a - t  S e r e n a  

The Haroldorl Court defendants i n c l u d e  I laroldon C o u r t  
Condominium, Tnc I I Board Managers of Haroldon Court Cundominium, 
Iric., Jadam E q u i t - i e s ,  LLC, and  Jadam E q u i t i e s ,  
LTD. 

I 
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fulfilled i t s  obligation t o  procure insurance on behalf of Top 

Notch arid t h e  Hanolciun C o u r t  defendants. However ,  s u c h  

r - e i n s t a t e m e n t  is s u b j e c t  t o  den ia l  o f  coverage for c e r t a i n  of t .he  

Causes of Action, as well as a reservat l .on of rights. Because, 

t h e r e  are i s sues  of misstatement on the i,nsus-ance a p p l i c a t i o n ,  a 

reservation of  r i g h t s ,  and the failure o1 Hudson to respond to 

any of 'Top Notch o r  the Haroldon Court d e f e n d a n t s ,  this c o u r t  

holds that material questions of fact r ema in  to be determined as 

to whether Serena procured the insurance r equ i r ed  in t,he parties 

contract.. 

Serena alternatively seeks to limit i t s  damages urtder any  

such f a i l u r e  t o  procure insurance on Top Notch's behalf to t h e  

insurance premiums Lhat Top Notch paid for its own 1 j . a b i l i . t y  

i n s u r a n c e  ( t h a t .  responded to plaintiff's claim in t h i s  actinn) I 

and seeks a declaration from this court of s u c h .  

In I n c h a u s t e y u i  v 666  5th Rve. Ltd. Partnership (96 N Y 2 d  111 

[2001]) I t h e  Cour t  of  Appeals limited a l a n d l o r d ' s  recovery in a 

tenant's failure to procure s u c h  insurance t o  tlie purchase c o s t  

of its own - 1 i a b i l . i t y  i n s u r a n c e .  'The landlord was addi t . iona1l .y  

entitled t o  recove1 certain out-of-pocket e x p e n s e s  t h a t  arose o u t  

of t h e  a c t i o n  arid was n o t  covered u n d e r  its own liability 

insurance policy. 'The First Department  has  a l s o  a p p l i e d  s u c h  

limitations i n  construction cases. See ,Wong v N e w  Yurk  T i m e s  

Co., 297 AD2d 544 (1st Dept 2002); see also Trokie  v Yo.rk 
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Prepardtor-y  Schooll Inc., 284 AD2d 129 (1st Dept 2001). 

However, i n  i t s  o r i g i n a l  cross niot ion,  S e r c n a  d i d  n o t  s e e k  a 

declaration limiting Serena' s liability to the i n s u r a n c e  pr.erniums 

t - h a t  Top Notch p a i d  f o r  i t s  own liability insurance that 

responded t o  plaintiff's c la im i n  t h i s  a c t i o n .  

be considered on a mot ion  to reargue. 

558 (1st. Dept 1979); see also McGill v G o l d m a n ,  261 AD2d 593  (2d 

It will thus riot 

See E'oley v Roche, 68 A D 2 d  

Dept 1999). 

Order 

Accordingly, i t  i s  h e r e b y  

ORDERED that second third-party defendant Serena  

Cor ls t rucLion  Corp.'s motion is granted t o  t h e  extent of  granting 

leave t o  r e a r g u e ,  arid upon s u c h  r e a r g u m e n t ,  t h i s  c o u r t  adheres tu 

i t s  December 1, 2 0 0 8  D e c i s i o n  and Order. 

ENTER:  
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