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Upon the foregoing papers, It la ordered that t 

Sadaka for an order, pursuant to CPLR $321 l(a)(7), dismissing the third, fourth, fifth and seventh 

causes of action in the Complaint of plaintiff Rita Laiigman d/b/a "Trends Collection is granted; and 

it is further 

ORDERED that the motion of defendants for an order, pursuant to CPLR $321 l(a)(7), 

dismissing plaintiffs second cause of action is denied; and it is further 

ORDERED that the parties appear for a preliminary conference on August 4,2009, 3 p m . ;  
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ORDERED that defendants serve a copy of this order with notice of entry upon all padies 

within 20 days of entry. 
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Index No. 1 1 S926/08 

DECMON/ORDEK 

SIJPREME C‘OUK‘I’ OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O R K :  PAII1’ 35 

RITA LANGMAN d/b/a “‘1’RI;NIIS COI ,L,FX’TION,” 
X --------------------______________I_____---------------------------------- 

Plaintiff, 

-against- 

APPAREL PI~IIC~DUC~l’lON INC. and ‘I’HEODORE 
“TEDDY” SADAKA, 

Defendants. 
X ____________I___________________________-------------------~~-~----------- 

I ION. CAKOL ROBINSON EDMEAD, J.S.C. 

MEMORANDUM DECISION 

In this action, plaintiff Rita Langman d/b/a “Trends Collection (“plaintiff”) sccks to 

recover against defendants Apparel Production Inc. and Theodore “Teddy” Sadaka 

(“defendants”) (collectively “defendants”) for inter ulia, brcach of fiduciary duty, lraud, 

intentional and negligent misrepresentation, and violating General Business Law (“GBL”) $349. 

Defkndants now iiiovc to dismiss plaintiff‘s sccond, third, fourth, fifth and seventh causw 

of action, pursuant to CPLR $32 1 l(a)(7), for failure to state a cause o l  action. 

Plrx in t iff“ s Co mp k. in t 

Plaintiff alleges that in mid-2007, she and delendanls agreed to form a joint venture to 

nianufacturlre a line of apparel f’or sale ibr the f i l l  of‘2007. Based on “promises” inade by the 

parties to cach other, plaintiff‘and delendants were to own the joint vcnture equally and to invest 

equally in thc vcnturc to eiisure its success. Plaintiff was lo be responsiblc for dcsigii and sales, 

and dcfendants were to be responsible for production (Complaint, 11 5 ) .  Plaintiff performed her 

obligations in coiincctioii with the operation of the joint venturc, cxpcnding significant sums of 

money and dircctiiig ciiiployees to prepare lor Ihe new line. Clotlics wcre designed, Fabrics were 
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purchased for review, sales pcrsormel were recruited, arid pattcrns aiid samples were made. 

Defendants never performed their obligations, refusing, dcspitc repeated dcmands, to contribute 

their share of the expenses being incurred by plaintilf (after initially contributing $5,000) and 

refusing to take any steps to prepare for production. Defendants at that time, and tlicreaftcr, 

rcfuscd to rcmedy the dainages incurred by plaintiff despite duc dcmand (Complaint, 17 6-7). 

As relevant herein, in thc second cause 01 action, plaintiff allcgcs that defendants 

breached the iiduciary duties they owed plaintiff. 

In tlic third cause of action for fraud, plaintiff alleges that in order to induce plaintilllo 

invest time and nioncy into the activities described above, defendants made certain statements 

and representations, and rcitcrated them continuously during the period they were doing business 

with plaintiff. Defendants’ statements and representations were false and fraudulcnt, and 

defendants knew they were false and fraudulent when dekndants iiiade them, plaintiff alleges. In 

each instance, plaintiff reasonably believed such statements and representations to be true and 

was induced thereby to rely on thciii. 

In the h r t h  cause of action for intcntional misrepresentation, plaintiff alleges that she 

relied, lo her detriment, upon the intentional mjsrcpresentations of delendants and was thereby 

induced to cxpcnd money and time 011 the joint venture. 

In the f i f th  cause of action ibr negligent misrepresentation, plaintiff alleges that she 

relied, to her detriment, upon the negligent misrcprcscntatioris of defendants and was thereby 

induced to cxpcid money aiid time on [he venture. 

111 the seventh cause of action, plaintiff alleges that defendants’ words, activities and 

conduct in the conduct of a business, trade or coimicrce, or i n  the furnishing of any service in 
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this state, were niidcading in a material respcct, in violation o lGBL $349 (Complaint, 7 29). 

Defindunts’ Motion’ 

Defendants contend that defendant Apparcl Production Inc. (“Apparel”) is a providcr of 

garment manufacturing services including, but not limited to, pattern making and samplc 

construction. Defendant ‘l’lieodore “Teddy” Sadaka (“Mr. Sadaka”) is Apparel’s president. 

Defendants allege that at all relevant times, plaintiff rcprcscnted herself to be a reputable 

and experienced designer and producer of garments, with extensive knowledge of thc fashion 

industry (opp., 1111 3-5) .  Delendants f’urther allege that plaintiff is thc long-timc owner of Trends 

International, LTD, a wcl I-known manufacturer of clothing that has been in business since at 

least 1997, more than 10 years before plaintiff and dekndants began negotiations or 

arrangements conccrning the subject matter o l  this lawsuit (motion, 1[1] 6-7). 

On or about May 2007, plaintiff approached defendants to discuss a potential .joint- 

venturc arrangemelit in which Apparel was to invest money and resources in plaintiff‘s company 

Approximately two months later, on or about JUIY 2007, thc discussions or arraiigements 

were terminated, defendants allcgc. Ilcfcndants contend that the entire span of defendants’ 

allcgcd malfeasance was approximately two to three months (motion, 7 8). 

Regarding plaintiff’s sccond cause of action for brcach o l  fiduciary duty, defendants 

argue that plaintiff failcd to sufficicntly allege that a fiduciary duty even exists. Citing caselaw, 

defendants arguc that Ncw York courts liavc routinely held that no fiduciary duty outside that 

which is created by contract is foriiicd uiiless oiic party lias superior knowledge. Furthermore, a 

Defendants’ motion comprises an affidavit by defendants’ attolney Mark ‘l’ ,  Sadaka (“Sadaka aff.”) and a I 

Memorandum of Law (“MOL”). 
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fiduciary duty is riot brcached unless defendants misled plaintill by making false representations 

conccrning defendants’ superior knowledge. 

Defendant also argues that plaintiff also failcd to provide any specific inisrepresentation 

or fraudulcnt act by defendants, as required by CPLR $3016, so as to support her claims for 

fraud, intentional and negligciit rnisrepreseiitatioii and violation of GHI, $349. Indeed, the only 

h c t  plaintiff‘ al legcs is that defendants “never performed thcir obligations, refusing, despite 

rcpcatcd demands, to contribute their share of the expenses”(Complainl, 7 6). Accepting 

plaintiffs allegations as true, the Complaint, at best, describes a breach of some sort of 

obligation and not fraud or misrepresentation, defendants argue. Thus, these causes of action 

should be dismissed. 

l’hzintifs .. Opposiiion 

Plaintiff maintains lhal she has sufficieiitly stated causes of action ibr each o l  the claims 

in her Complaint. Plaintiff also distinguislics the casclaw dcfcndants cite for the proposition that 

no adequate claim allcgiiig a brcach of fiduciary duty can lic. According to plaintiff, neither of 

such C ~ S C S  involved a joint venture or partnership. PlaintifT contends that “since Justice Cardozo 

delivered one ofthe most famous opinions in American jurisprudence in Meinhavd 17 Sdmon 

(249 N Y  458, 463-64 [1928]), the law in this state has been utterly clear that partners andjoiiit 

vciiturcrs owe each other the highest iiduciary duty known to the law.” It iiiakcs no difference 

that both pixtners were reasonably sophisticated. Indeed, Justicc Cardozo described the plaintilf 

in  MLjinhurd as a “woolen merchant” who had invested a great deal of money in the prime 

suh.ject piece ol‘real estate located at 5th Avenue and 42d Street in Manhattan (id, at 461 ,463 .  

Justice Cardozo rested his opinion in part on the h c t  that being sophisticated, the plaintill could 
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have taken steps to protect his interests, had tlic defendant not withheld vital information (id. at 

464-65). Indeed, a fiduciary relationship is not hard to establish i n  New York, cvcn in the 

absence of an “official” partnership, plaintif€ argues. 

Plainliff further argues that the rest of her pleadings meet the requirements of C‘PI,R 

6301 6, because tlic facts are peculiarly within the knowledge and control of thc dcfcndmts. 

“Indeed, for Defendants to avoid totally the factual allegations in the Complaint, including the 

allegation that Defciidants contributed $5,000 to the venture . . . demonstrates the lack of inerit 

of tlicir protestations regarding the content of the C‘omplaint” plaintiff argues. Lastly, plaintiff 

argues [hat sliould any part of defendant’s motion be granted, leave lo replead the Complaint 

should be frccly granted. 

Dejc n dmts ’ H cp ly 

Defcndants argue that plaintiffs interpretation of Meinhurd v Sdmon is misguided. 

While the case involved two partners that leased a propcrty in Manhattan, the two partners in 

Mtinhurd were not equal. One partner was a woolen merchant by tradc and invcsted only funds 

for the joint venture. The other partner also invested funds but was in real estate and was chosen 

to iiianage the leased property for the two partners. Near the cnd of thc lcase tcnn, the inaiiagiiig 

partner entered into a new lease for same property without iiiforniing or including the 

noli-managing partner in the new business opportunity. In hiding that the non-managing partncr 

deserved an equitable interest in thc dcfcndant’s new lcasc, the Court held that a fiduciary duty 

existed between the managing and non-managing partners and that duty was breached when the 

managing partner failed to inform the other about the new business opportunity. Concern over 

the “potential for abuse of special opportunities growing out of a special trust as nianagcr” drove 
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the Court’s decision, defendants argue. The Court reasoned that thc superior knowledge of the 

managing partner requires coiiiplete candor and opeiiiicss to tlic non-managing partner thereby 

creating an implicit or constnictivc timt. 

Superior knowlcdgc can bc crcatcd through a managerial capacity, industry expcriciice or 

a coinbination of both, as in Meinhcrrd, defendants argue. Jn the case at bar, plaintiff alleges that 

plaintilf and dcfetidants were to own the joint venture equally. Uiilike in Meinhard, however, 

plaintiff, not defendants, was in the managerial position. Indeed, plaintiffs own sct of facts 

statcs that plaintill directed employees to design clothes, purchasc fabric, recniit salcs personnel 

and creak samples and patterns. Aftcr contributing an initial $5,000, inaction was dekndants 

only allcgcd malfeasance, defendants contend. 

All cases agree that a fiduciary duty is created when one partner has superior knowledge 

(cither in a managerial rolc, from industry cxpcricnce or a combination olboth) lo the other, 

defendants contcnd. ‘That duty is breached when the partner with the superior kiiowlcdge 

misleads another partncr coiaceniing tlicir superior knowledge. Plaintill‘s Complaint clcarly 

alleges that plaintiff was in some sort of managerial position, in a position of superior 

knowledge. ‘Thcrefore, it is impossible lor defendants to owe plaintiff a fiduciary duty when 

plaintiffs own version of the facts puts hcr in thc morc knowlcdgeable position, defendants 

ague .  

Defendants further contend that they are uIifiirly prejudiced by the lack of-specific 

pleading of acts of fraud and misrepresentation. 1)efendant.c cannot prepare defenses without 

said specificity. 
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Analysis 

Fcrilurc io S’tcrir a C’cruse of Action 

In determining a motion to dismiss, the court’s role is ordinarily limited to detenniiziiig 

whethcr the complaint states a causc of action (Prank v DcrimlcrC’hrysler Corp., 292 AD2d 1 18 

11 Ikp t  2002 I), ‘lhc standard on a motion to dismiss a pleading for failurc to state a cause of 

action is not whether the party has artfully drafted the pleading, but whether deeming the 

pleading to allege whatever can be reasonably implied from its statements, a cause of action can 

bc sustained (see Stendig Inc v Thorn Rock Redly  C,’o , 163 AD2D 46 [ lqt  Dept 19901; Leviton 

Mmufucturing C’o , /nc. v Blumherg, 242 AD2D 205 [ 1 ’l Dcpt 19971 [on a motion for dismissal 

for hilure to state a cause of action, the court must accept factual allcgations as true]). 

When considering a motion to dismiss for failure to state a cause of action, the plcadings 

must be liberally construed (.we CPLR $3026). ‘The court must “accept thc facts as allcgcd in thc 

complaint as true, accord plaintiffs thc benefit of every possible hvorable infcrciicc, and 

determine only wliether the facts as alleged fit into any cognizable legal theory” (Nonnon v C’ity 

qfiZlcw York, 9 NY3d 825 120071; Leon v Murfinez, 84 NY2d 83,  87-88 119941). 

I lowcvcr, in tliosc circumstances where the bare legal conclusions and factual allegations 

arc “flatly contradicted by documentary evidence,” they arc not presumed to be true or accorded 

every lavorable inlerence (Biondi v Rcekman Hill House Ap/.  Corp., 257 AD2d 76, 8 1 11’‘ Dept 

19991, uffd 94 NY2d 659 [2000]; Klichert v McKoan, 228 AD2d 232 [lst  Dept], lv denied 89 

NY2D 802, 653NYS2d 279 [ 1996]), and the criterion becomes “whether the proponent of the 

pleading has a cause of action, not whether he has stated one” (Guggenheimer I) Cimbwg,  43 

NY2d 268, 275,119771; see d s o  Leon v Martincz, 84 NY2d 83, 88 [1994]; Ark Bryunt Purk 
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C’orp. 1) Bryunt P w k  Restoration C’orp., 285 AD2d 143, 150 11 .*‘ Dcpt20011). 

Breach of.Fiduciury Dirty 

To assert a cause oFaclion ior breach of fiduciary duty, a movant must allege ( I )  the 

existcnce o l a  Gduciary duty between the parties, (2) thc breach of thal duty, arid (3) damages 

suffcrcd by the movant as a result o€lhe breach (see 4A N Y  Prac, Coni Litig in New York State 

Courts $70:17 [2d ed]; Hlzrri Chip Emeruld LIS: v Allied I’nrtncrs Inc., 299 AD2d 278 11’‘ Depl 

20021; Gibhu v Breed, Ahhott & Morgm, 27 1 AD2d 180, 184-1 85 11’‘ Dept 20001). ‘I’hc First 

Departmcnt iiiakes clear that a pleading of breach of fiduciary duty mist  comply with the 

requircrneiits of CPLR 5301 6(b), which states: “Where a causc of action or defense is based upon 

rnisrcpresentation, fraud, mistake, willul defdult, hrench of tru.sl or ~ i i d ~ i e  inlluence, the 

circuiiistances constituting the wrong shall be stated in detail” (emphnsis udded) (see Shcar.ron 

Lehnwn Rros. Inc. v Bq$ey, 205 AD2D 467, 467 [ 1” Dept 19941 [holding thiit plaintiffs cause 

olaction for breach o l  liduciary duty satisfied CPLR $30 16(b) because plaintiff provided 

suffjcient detai I about a complex scheme against plaintiffs interests]). 

Here, plaintiff alleges hat she and defendants agreed to form a ‘>join1 venture to 

manufacture a line ol‘apparel” (Complaint, 7 5) .  Plaintiff and defendants were “to own the joint 

vciiture equally and invest equally in the venture to ensure its success’’ (Complaint, 7 5 ) .  

Specifically, plaintiff was to be rcsponsible lor design arid sales, arid dcfendanls were to be 

responsible for production (id ). A joint vciiturc is “an association of two or iiiore persons to 

carry out a single business enterprise for prolit, for which purpose they combine heir  property, 

money, e k c t s ,  skill, and knowledge” (Fr~unzan v Lumm, 214 AD 579, 583 [ l ”  Dcpt 19251). 

It is well settled that joint ventirrers are governed by the sanie good-hit11 requireriients as to their 
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dealings with each oilier aiid with thc inatcrial and subject matter o l  thc venture, that apply to 

partnerships (16 NY JLir 2d Business Relationships $2102; Strim v Wurren, 185 AD 823 [lst Dept 

19191, qffd as mudiJied on other grounds, 227 N Y  538 119201). As such, “joint venturers owe 

each other a fiduciary duty” (In re Krexs’yler, 164 BR 235, 238 [Bkrtcy Ct SDNY 19941 ciiing 

Grutmer.cy Eqidies C-‘orporation v lhtnnnt ,  72 NY2d 560, 534 [ 1 SSS]). 

Defendants’ argument that plaintiff failed to sul‘ficiently allege the threshold requirement 

of a fiduciary relationship between her and dekndants lacks merit. Defendants do not deny that a 

joint venture was lorined between them arid plaintiff. Instead, they cite casclaw involving parties 

that attciiipt to establish a fiduciary relationship from a conventional business rclationsliip, as 

opposed to a joint venturc. 

It is well establishcd that a convcntional busincss rclationship alone does not give rise to 

a liduciary relatioiisliip (Ourslw v Women‘s lntercrrl C‘tr., Inc., 566NYS2d 295, 297 [ 1 ’t Dept 

19911; fi’eigen v Aclvcrnce C’upilal Mgmi. C’orporulion., 541NYS2d 797, 799 [ 1” Dept 19891). I n  

the context of a commercial contract, a fiduciary duty may nevertheless exists where the partics 

speciiically agree to it or if “‘one party’s supcl-ior position ox superior access to confidential 

inlormation is so great as virtually to require the other party to rcpose trust and coiifideiice in the 

first party’” (Ross v FSG PrivntAir Inc., 2004 WL 1837366, * 5  [SUNY 20041, quoting I‘alvin 

Klein Trudemurk Trust v Wcichner, 123 F Supp 2d 73 1 ,  734-34 rSDNY20001). It is incumbent 

upon a plaintiff to plcad some factors in the complaint from which it can be concluded that the 

parties had a fiduciary rclationsliip ( I<oss  at 6, qtmting Bolcy v Pincloch Assoos., Lfcl., 700 F Supp 

673, 681 [SDNY1988]). 

liere, the Complaint contains sunicient allegat~ons that thc parties’ rclatioiiship goes 
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beyond that of a conventional bmiiiess relationship to that of joint venturcrs, and that as joint 

vciiturct-s, the parties had a fiduciary duty to each othcr. Accordingly, plaintiff has sufficiently 

alleged the first element of the existcncc of a fiduciary duty. 

Plaintill' has also sufficiently alleged that defendants brcachcd thcir fiduciaiy duty to 

plaintiff, Plaintiff alleges that del'endants "breached the fiduciary duties they owed plaintiff" 

(Complaint, fT 12). Plaintiff iiiaintains that shc pcrforincd Iicr obligations in coimection with the 

operatioil of thc joint venture, i. e. expending significant sums of iiioiiey and directing employees 

to prcpare for the new line by designing clothes, buying fabrics, recruiting salespeople and 

making patterns and samples. However, alter initially contributing $5,000, defendants failed to 

perform their obligations to contribute their share of lhe expenses and prepare for production 

(Complaint, 7 6). 

Furthermore, plaintiff sufficiently allegcs that she suffcrcd damagcs of not less than 

$lSO,OOO as result of defendants' breach of their fiduciary duty (Complaint, 11 13). As such, 

plaintil'l'has sufficiently al lcgcd damages, and aprimn.fi-rcie casc for brcach of fiduciary duty. 

Accordingly, defendants' motion to dismiss plaintiffs second cause of action for breach 

of fiduciary duty is dcnied. 

Fraud 

As to the third cause of'action lor ii-aud, plaintiffrnust allcge (1) the making of a material 

falsc rcprcscntation, (2) the intent to defraud thereby, (3) reasonable rcliance upon the 

niisrcprescntatic7n, and (4) damage as a result [he reliance (S'wersky v ,'lreycr. und Trcrub, 2 I9 

AD2d 321, 326 [ I "  I kp t  19961). CPLR $3016(b) requires that fraud be plcadcd with sufficient 

particularity, i.c. j t i  sufficient detail lo give adequate notice (.see Poky  v D'Agos.lina, 2 1 AD2d 
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60, 64 [ 1 ’t Depl 19641). ‘l’he statute does not require a plaintiff to prove his allcgations. Indccd, 

the Court ofnppeals has speciiically rioted that this rule “is not to be interpreted so strictly as to 

prevcnt an otherwise valid cause of action in situations where it may be impossible to state in 

detail the circumslances constituting a h u d ” ’  (Lanzi v Brooks, 43 NY2d 778, 780 [ 19771 

[citation ornittcd]). Further, on a motion to dismiss for fiiilurc to statc a cause of action, “a 

plaintiff. . . nocd only plead that he d i e d  o n  inisre~~rcscntatioiIs inadc by the dcfcndant . , , since 

the reasonablcncss of his rcliaiicc [gcncrallyl implicates hctual issues whosc resolution would be 

inappropriate at this early stage” (Gug,ipheirner v Bernstein Lilmwilz Borger & Grossmann LLP, 

1 1  Misc 3d 926 [NY Sup 20061). 

Hcrc, plaintiff has failed to sufficiently plead fraud. Plaintiff alleges that in order to 

inducc plaintiff to invest time and moiicy into “the activities described above,” defendants made 

“the statements and representations as set forth abovc” (Complaint, 11 16, referring to hcr 

previous allegations). Earlier in her Complaint, plaintiff refers to “proniiscs made by the partics 

to each other” (Complaint, 7 5) .  Plaintiff goes on to allege that defendants’ statements and 

representations were hlse  and lrmdulent, and defciidants knew they were falsc and fraudulent 

when defendants made them (Coniplainl, 7 17). In each instance, plaintily allegedly reasonably 

believed such statcrncnts and reprcsentations to be [rue and was induced thereby to rely on them 

(Complaint, 11 1 8). As a result, plaintiff sustained damages in a total simi not less than $150,000 

(Complaint, 7 19). 

However, plaintiff never discloses the content of the alleged statements, representations 

and promiscs. Slic provides no facts or details as to m y  misrepresentations allegedly made by 

dcfcndants (cf hblcy v 11 ’Ago,rtino at 66 [holding that the plaintiffs cause of action was 
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“sufficicntly particular” as to,fi7cts m d  details to state a derivative cause dac t ion  to secure an 

injunction and an accounting with rcspcct to acts and threatened acts OF the defendants in brcach 

of their fiduciary obligations as officers and directors of the family corporations” (emphasis 

addcdj]. Plaintil” makes only conclusory allcgations, which clearly are insufficient in a fraud 

pleading. 

In her opposition, plaintiff argues that she has met the requirements of CPIX $3016(b) by 

“pleading the factual underpiimings” of the tort counts because the facts are peculiarly within the 

knowledge and control oldefcndants (opp., p .  2). She goes on to cite tlie cases ofKuz&zirn v 

Cohen, 307 AD2d 1 13, 120- 12 1 [ 1” Dept 2003 J and Jered rontrncting Gorp. 1’ New Y w k  City 

Trunsii Auth., 22 NY2d I87 [ 19681 in support of her proposition. However, plaintill’s 

arguiiients lack merit, in that she has not pleaded any “factual underpinnings” of fraud. Further, 

in  both the Kmfmurz and J e r d  cases, the movarits provided at least some speciik details to 

support thcir fraud allegations (.we e.g. Kaufn7an at 120 [“Plaintiffs’ fraud cause of action allcgcd 

that Cohen iiiadc the falsc representation that SICJ’S partnership interest in 3 1-02 could not bc 

salvaged at the same h i e  when lie was nicking plans to salvage such interest with third parties to 

the exclusion of plaintiffs; that Clohen knew the repsentation was fdlse when made and that 

plaintiffs reasonably relied thereon; and that plaintiffs were damaged as a result], and .Jcred at 

190-1 9 1 [holding that in substariliatioil of the fixud claim “the answer recites the refusal of the 

plainlili’s o f h e r ,  Jerry Jerome, lo waive immunity bcfore the Ncw York County Grand Jury 

investigating collusive bidding on public painting contracts, tlic fact that four other witncsscs 

siummoned before the Grand Jury and who were connected or associated with four of tlie cight 

lirms bidding 011 tlie contract involved here had likewise refused to waive immunity, and that the 
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coiporatc plaintifl‘and Jerry Jcrotnc were both indicted for perjury in the first degree by the 

Grand Jury for submitting h l se  noncollusive bidding statcniciits to the New Yorlc City Tiousing 

Authority in order to procure coiltracts from that agcncy.”]). IHcre, plaiiitiff hils  to indicatc what 

the alleged promises or misreprcscntatioi-ls were. As plaintiff hiled to meet ttic thrcshold 

requirement d alleging fraud, dcfcndaiits’ motion to dismiss plaintill’s third cause of action is 

granted . 

Intentional rni,sr’e~)rescnlation 

The elements of intentional misrepresentation are exactly thc same as for fraud (see e.g. 

MBb’ Clcnring C’orporLrlian. 17 Shine, 212 AD2d 478,479 [ 1“ Depl 19951 [holding that sccond 

causc of action for intentional misrepresentatioIi was properly dismisscd “sincc thc plaintiff 

hiled to establish that there was a misrepresentation of fact iiiade by any of the defendants, otlicr 

than defcndaiit Kenneth Shine, prior to the execution of the Cuslonier Agreemcnt, which was 

false and known to bc false, for thc purpose of inducing the plaintiff to enter inlo the Custoiiicr 

Agreement . . .and wbcre the plaintiff, in alleging a cause of action based upon misreprcscntatioii 

and fraud, failed to comply with CPLR 3016 (b)”]). In her fourth causc of action, plaintill‘ 

repeats and realleges her prcvious allegations in support of claiin of intentional misrepresentation 

(Complaint, 7 20). l’hen, shc allcges that shc rclicd, to her detriment, upon the intentional 

iiiisrepresenlations of dcfcndaiits aiid was thcrchy induccd to cxpend money and time on ttic joint 

venture (Complaint, 11 21), resulting in daiiiagcs in a total sum not less than $150,000 

(Complaint, 7 22). I lowever, plaintiff again failed to plead any specilic details as to any 

misrepiesentatioiis, or specify what the alleged misrepreseiitatioris were, as rcyuircd by CPLR 

$30 1 G(b). Therefore, dcfcndants’ motion to dismiss plaintiffs fo‘ourth cause of action is grantcd. 
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Negl igcn t Misr epresen t at inn 

Plaintiffs fifth cause of aclion h r  negligent misrepresentation fails for tlic same reason as 

discussed abovc. “‘l’hc elenierits of negligent misrepresentation are (1  j carelessiicss in imparting 

words; (2) upon which others were expected to rely; (3) upon which they did justifiably rcly; (4) 

to their dctrimcnt; a i d  ( 5 )  the author initst express the words directly, wilh knowledge thcy will 

bc acted upon, to one wlioin the author is bound by some relatioil or  duty of carc” (Allen v 

WestPoint-l’e~I~crelf, Inc., 954 F Supp 682, 689 [SDNY 1097 I) .  As plaintiff has hiled to 

disclose any words froin d e h d m t s  on which she was cxpcctcd to rcly, pursuant to CPLR 5 

30 16(bj, dcfciidants’ motion to disiiiiss plaintiff’s fifth cause of action is granted. 

Violurion oj‘GBL $349 

Plaintiffs scvciith cause of action allcgcs that defendants violated GBL $349, a consunicr 

protection statutc. It is well settled that to “make out apriniajuoie case under Section 349, a 

plainliiTmust demonstratc that (1 thc defendant’s deceptive acts were directed a1 consumers, (2j 

the acts are misleading in  a material way, and (3 j the plaintiff has been injured as a result” 

(Mcrurizio v Golu’smilh, 230 F 3d 5 18, 52 1 [2000]; see nlsn Solonion v Bell Alluniic C.’orp., 9 

AD3d 4.9, 52 [ ls t  Dept 20041; Blue Cross und Blue Shield of N.<J., lnc. v Philip Morris USA Inc., 

3 NY3d 200, 205-206 [2004]). As a threshold matter, a movant must allege that the wrongful 

conduct impacts consumers at large (S‘/ule ex rel. Spitzer v llnicel C’hemicul Inu‘irs., Lld., 42 

AD3d 30 1 , 303 [ 1 ’‘ Ikp t  20071; Oswego Laborers’ Locul214 Pension Fund v Murine hlidlimd 

Ucrnk, N.A., 85 NY2d 20, 25 11  W5]; Ashy Urokercxge, Inc. v Allslule lns. Co., 68 1 F Supp 1084, 

1 OS9 [SDNY 19881 [holding that tht: plaintifls hiled to statc a cause of action because their 

allcgations failed to implicate the public jiitcrcst or allege any facts that consiiniers had bccn 
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harmcd]). 

Here, plaintilf failed to state a cause of action undcr GBL 5349. While reileratiiig her 

prcvious allegations, she providcs only the following additional allcgations in support of her 

c 1 aim : 

By rcasoii of Dcfcndants’ words, activitics and conducl in the conduct of a business, trade 
or coinmcrcc, or in thc furnishing of any scrvice in this state, which were misleading in a 
material respect, in violation of Ncw York General Business I,aw Scction 349, described 
above, Plaintill sustaiiied daiiiagcs in a total sum to bc determined at trial, but estimated 
at iiot less than $1 50,000, which damages continue to increase. 
(Complaint, 11 29) 

Plaintiff neither implicates the public interest nor allegcs any facts that consumers had been 

harmed by defendants’ alleged conduct (Stcrle ex rcl. ,Ypitzer v Daicel C.’hernicnl Industries, 1,td. ; 

Azby Brokercrge, hnc. w A/I.slaie /m. Co.). As plaintiff has failed lo state a cause of action undcr 

GBL 5849, defendants’ motion to dismiss plaintifi’s seventh cause of action is granted. 

Bascd on the foregoing, it is hereby 

0IIL)BKHD that the motion of dcfeiidants Apparel Production Tnc. and Theodore “Teddy” 

Sadaka for an order, pursuant to CPLR 5321 l(a)(7), dismissing the third, fourth, fifth and 

seventh causes of action in the Coiiiplainl o l  plaintiff Rita Langnian d/b/a “Trends Collection is 

granted; and it is liirther 

ORDEKFII that tlic motion of defendants for an order, pursuant to C P I X  $32 1 1 (a)(7), 

dismissing plainliff’s second came of action is denied; and it is further 
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I 0III)ERED that [he parties appcar for a preliminary conkrence on August 4, 2009, 3 : O O  

p.111.; and it is hrther 

ORDERED that dcfendaiits serve a copy ol‘lhis order with notice of entry upon all p a r k s  

within 20 days of ciitry. 

‘lhis constitutes the decision and order of the Court 

Dated: May 18, 2009 
I 

Hon. Carol K .  Edincad, J.S.C. 
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