
Simon v Evans
2009 NY Slip Op 31149(U)

May 21, 2009
Supreme Court, New York County

Docket Number: 601947/08
Judge: Walter B. Tolub

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



.. 
NNED ON 512612009 

I 

1 I 
1 
\ 

: 
; I 

I 

I 

I 

I 

I 

SIMON, LAWRENCE 

EVANS,IAN 

SEQUENCE NUMBER : 001 

CHANGE VENUE 

vs. 

+ 
I INDEX NO. 

I MQTION DATE 

I 
I 

I 

1 

I 
I MOTION S1Q. NO. 
I 

I 
1 I MOTION CAL. NO. 
- 
I 
I 1 thls motlon tolfar 

Answsrmg H T T I U ~ V I X ~  - CAIIIIJILW 

Rsplylng Affldavltm 

Cross-Motion: 3 Yes U: No 
Upon the forogolng papers, It Ir ordered that this motlon 

1N ACCORDANCE WITH ACCOMPANYING MEMORANQUM DECDSlONl 

Dated: 4-4 v 
x s. c. WMIZH Brn w['(JLuB 

Check one: fl FINAL DISPOSITION r-1 NON-FINAL DISPOSITCON 

Check If appropriate: ,'' ' DO NOT POST 

[* 1 ]



_--- 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 1 5  

X _-_____I________________1 I 

LAWRENCE SIMON and BETTY SIMON 
Indox No.601947/08 Plaintiffs, M t n  Smq.001 

IAN EVANS 

-against- 

and BRENDAN O'BRIEN,  
Defendants. 

X 
. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

TOLUB, J. : 

This is Defendants motion to change venue from New Y o r k 4  
ri7 

County to Suffolk County pursuant to CPLR S 510[3]. 

Eacta 

The underlying action was commenced by the Plaintiffs for 

breach of contract. 

2007, they requested that Defendants assist them in a 

construction projec t  in their home located at 357 Dune Road, 

Westhampton Beach, Suffolk County, New York. 

meetings and conversations relating to the construction occurred 

in Suffolk County. 

Plaintiffs claims that on 0s about October 

Negotiations, 

Plaintiff claims that in A p r i l  of 2008,  Defendants abandoned 

the Plaintiffs and refused to complete the work they were 

obligated to complete under the con t rac t .  

Defendants b r i n g s  this motion to change the venue of this 

action from New York County to S u f f o l k  County for the convenience 

of the non-party witnesses. 

Plaintiffs owning a separate home In New York County, there is no 

Defendants argue that other than 
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basis for venue in New York County. Additionally, the parties 

and the transactions at issue have a close nexus to S u f f o l k  

County and that four of six nonparty witnesses which have been 

designated by the P l a i n t i f f s  are located in S u f f o l k  County and 

five additional nonparty witnesses reside in Suffolk County. 

Piscussion 

CPLR 5 0 3 ( a )  provides, in relevant part, that except where 

otherwise prescribed by law, the place of trial shall be the 

county in which one of the parties resided when the action was 

commenced. Here, venue is proper because Plaintiff owns a New 

York County residence. 

The Court may order  a change in venue if the plaintiff's 

designation is technically proper,  but another venue would be 

more appropriate (Barr, Atlman, Lipshie, Gerstman, New York C i v i l  

Practice Before Trial, [James Publishing 20061 §8:330). A motioh 

to transfer to a more appropriate venue must be made within a 

reasonable time after the action is commenced (CPLR 511[a]). 

Although the courts hold that the motion may be brought at any 

time before trial, what constitutes a reasonable time depends on 

the facts of each case (Barr,  Atlman, Lipshie, Gerstman, N e w  York 

C i v i l  Practice Before Trial, [James Publishing 20061 §8:331 

c i t i n g  Taro IT. Grac in ,  148 AD2d 364 [lut Dept 1 9 8 9 1 ) .  Here, 

Defendants motion is timely as it was made prior to trial and the 

demand w a s  made in conjunction w i t h  the answering papers 
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(Defendants’ E x .  E). 

The court may, upon motion, change the place of trial of an 

action where the convenience of material witnesses and the ends 

of justice will be promoted by the change (CPLR 5 1 0 [ 3 ] ) .  

movant bears the burden of establishing the need f o r  a change of 

venue on the grounds of witnesa inconvenience (Barr, Atlman, 

Lipshie, Gerstman, New York C i v i l  Practice Before T r i a l ,  [James 

Publishing 20061 § 8 : 3 4 2  c i t i n g  B n s w w ,  211 AD2d 436  

[Int Dspt 1 9 9 5 1 ) .  

The 

The Appellate Division has eatablished a rigorous set of 

requirements for a motion to change venue pursuant to CPLR 510(3) 

((notated 1 [ 20061  

Practice Commentaries, Vincent C. Alexander, C510:  3) . The movant 

must establish four criteria: (I) the affidavit in support of the 

application must contain the names, addresses and occupation of 

prospective witnesses. The parties themselves are not witnesses 

for the purpose of deciding a motion pursuant to CPLR 5 1 0 ( 3 ) ;  (2) 

the movant must disclose the f a c t s  to which the proposed 

witnesses will testify; (3) the movant must demonstrate that the 

witnesses f o r  whose convenience a change of venue is sought  are 

i n  fact willing to testify; and ( 4 )  the movant must demonstrate 

how the witnesses in question would be in fact inconvenienced 

( W P  i r o  G e t t b a e r  W a l a u e r  ti B r a n a n ,  1 9  

AD3d 2 9 9  [lat Dept 20041). However, a motion for a change of 
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venue for t h e  convenience of witnesses is in the sound discretion 

of the trial c o u r t ,  and absent a clear showing that such 

discretion has been abused, the decision will not be disturbed 

(Stavredea y *  LJajted S k W n f  h-nerica , 87 AD2d 502 [let Dept 

19821  ) . 
Although the addresses of the non-party witnesses have not 

been listed, Defendants nonetheless have meet the c r i t e r i a  f o r  a 

change of venue. In his affidavit, Mr. Evans states t h a t  on or 

about January 20, 2009, he contacted witnesses to ascertain if 

they were available and willing to t e s t i f y  at the trial of this 

action. “All of the witnesses asserted that they would be 

inconvenienced i n  the event t h a t  the Cour t  denied defendants’ 

motion to change venue to the County of S u f f o l k . ”  (Evan‘s Aff. 

Para. 5 ) .  Mr. Evans affidavit and Plaintiffs’ response to 

Defendants’ combined demands (Defendant‘s Ex. D) lists the names 

and professions of t h e  non-party witnesses. Each of the 

witnesses worked on Plaintiffs‘ home and have material 

information related t o  t h e  underlying action. Moreover, aside 

from all of the non-party witnesses t h a t  would be inconvenienced, 

Plaintiffs’ property, the w o r k  performed and meetings and 

negotiations took place in S u f f o l k  County. 

Accordingly, it is 
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ORDERED t h a t  Defendants motion f o r  a change of venue is 

granted;  and it i s  further 

of  appropr i a t e  fees, i f  any. 

HON. WALTER'B. TOLUB, J .S .C.  
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