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.- 

- against - Index No.: 109892/08 I 

JULIE SHIH, M.D., DOWN’I’OWN WOMEN OBGYN 
ASSOCIATES, and NRW Y O N  UNIVERSITY 
MFDlC‘ AI, CEN’I’ER. 

Decision and Order 

Defendants Julie Shih, M.D. ( “ L h .  Shih”), and Downtown Women ORGYN 

Associates (CCDowntowii’q) inovc, pursuant lo C.P.T,.K. 8 3 126. lor an order dismissing plaintiff 

1 iydokia Kcrsul’s complaint for hilure to ccmply with court-ordered discovcry or, alternatively, 

coinpclliiig disclosure aiid providing for a coiiditioiial order of preclusion. L)efe’endant New Ynl-k 

LJiiiversity Langone Medical Clentcr, s/li/a Ncw Yorli [Jniversity Medical Center (“NNJ”)  cross- 

Drielly, this is an actioii souiidiiig in  niedical malpractice in which plaintif€ alleges 

that Dr. Shih failcd to diagnose and treat an ahdoinilia1 cysl. Flainliffallcgcs that inNovember 2007, 

Dr. Shih diagnoscd plaintif with uterine libroids, and, TroliI that time until March 2008, treated 

plaintiff with I,upron, which was iiitcndcd to dccreasc cstrogcn Imductioii i n  ai1 attempt l o  reduce 

the size o l  the uterine fibroids. Plaintiff alleges ha1  the treatinelit -Cor the fibroids “masked an 

ahdomiiial cyst” that was gowing inside her.. and that h e  cyst grew from approximately seven (7)  

pounds in January 2008 to lwcnty (20) pourids in Fchruary 2008, necessiialjng an emergency 
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adiiiission lo 1 lackensack T.Jniversily Mcclical Centcr (“1HI.JMC’’) in New Jersey on March 1 8,2008, 

and surgical rcmoval oi’tlic abdominal cyst by Daniel Smith, M.D.. on March 30, 2008. 

Plaiiiliff commenced this action by tlic liling of a suim111ons and complaint on July 

1 R, 2008. Issuc wasjoincd by Dr. Shih and Downtown (the “moving defndauts”) by the scrvice of 

thcir respective answcrs on or about August 11, 2008, and by N Y U  by i t s  scwice of a11 answer on 

or aboui Augus~ 14,2008. Dr, Shih’s mswcr was served togcther with 3 dcniand for a vel-iiied bill 

of particulars aiicl numerous discoveiy demands, including, but not limited to, dcniands [or mcdical 

autliorizalions; collatcral source information pursuant to C.P.L.R. $ 4545; and, expci-t witness 

information pursuant to C.P.L.R. R d c  ’3 10  1 (d) (the “Combiiiecl Demands”). Downlowii served a 

scparatc dciiiand for n verified bill of pai-ticulars. On or about Scptember 22,2008, plainliflsewcd 

otic vcrificd bill of particulars in I esp7ousc to tlzc scparate dcimaiids of both moving dcrendanis. 

On October 28,2008, the partics appeared for aprcliminary confcrcnce. On that date, 

I signcd a preliminary conkrencc orclcr (Ihe “PC Ordcr”) directing plaintiff to, inlcr alia, providc a 

further verified bill of particulars as lo cedain ciiuincrntcd ileiiis from thc hill of particulars within 

twcnly (20) days; furnish I llPAA’-compliant mcdical aulhorirnlions as to cenain licaltli care 

providcrs within twcnty (20) days; furnish a~ithol-i7ations lor plaintiffs hcalth insurance providers 

lkom January 2002 to present within thii-ty (30) days; rcspond to defendants’ rcspwtive demands for 

authol-imtions, nolices lo producc, and dciiimds for discovery and inspection witliiii tliirly (30) days; 

Hcalth Insiwancc Portability and Accountability Act of 1996 (“HTPAA”), Pub. L. No. 104- 1 

191, 110 Stat. 1936 (1996). 
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and, respond to the moving defendants’ dciiiands for ex parte interviews with plainlirl’s subsequent 

trcating physicians within thii-ty (30) days. 

On February 1 0 ,  2009, the parties appcarcd b e l r e  me for a compliaiice conference. 

011 that datc, I signed ;i compliance coiifcrencc order (the “CC’ Ordcr”) directing plainticf to providc 

ccrtaiii ArQns-coiiipliaiit authorizations’ prcviously dcmanded; respond to moving defendants’ 

previous dcinmds for authorizations dated Dccernber 1 1,2008, Ilcccrnher 16,2008, November 18, 

2008, Noveiiibcr 21, 2008; and, hrnish a siippleiiieiilal bill of particulars pursuant to and in 

accordance with t11c PC Order. 

Couiiscl for tbc moving dcfcndants complains that plaintii’t’lias failed to rcspond lo 

thcir various discovciy demands, the PI’ Orclcr, and thc C.’C Order. On Fcbiuaiy 9,2009, the moving 

dcfcndaiils received certain authorimtions liom plaintill: Althougli defense counsel reali7cd that 

these authorizations wcrc not HIPAA-compliant,3 lie sets forlh lhal he atleinpted to process these 

mthorimioiis anyway; as of April 27, 2009, lie had received no responsive records. Counsel €or 

plaintiff seis rorth thal plaintiff has providcd defendants with ‘&a plctliora” ol‘autliori7ations alrcacly, 

that IIC furnished delendanls wilh a copy of Dr. Smith’s rccords, and that he lili-nishcd defendants 

with authorizations for 170th Dr. Smith and HUMC. Additionally, plaintiff’s counsel annexes to his 

’ Arms v. .lutkowitz, 9 N . Y A  393 (2007). 

Aaiiexed to plaintiff’s papers are copies of thc autliorizatioiis that were sent in February 
2009. The authorizations are not HTPAA-compliant because they do iiot contain any of [he languagc 
rcgarding privacy and revocalion as required by HIPAA and New York State Law and as 
promulgatcd by the Officc of Court Admjnislration’s Official 1:oi-m No. 960. 
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motion two Arons-compliant authol-izations for Dr. Smith and HIJMC. Plaintifl’s counsel hrther 

avers that ccrtaiii authorizations requcsted by dcfcndants were for praclitioncrs that plaintif€nevcr 

saw, and that some practitioncrs were aftiliated with Thwnlown, for which authorizations werc 

already provided. PlaiiitiiTdoes iiot address the moving dcfcndants’ claims that plaintiff Iias failed 

lo proviclc supplemental bills ofparticulars or any response to the Coni biiicd Demands served along 

with dcfcndaiits’ aiiswers. 

“The law strongly prdcrs that matters be dccidcd on their mcrits. . . . Accordingly, 

the drastic sanction of striking a pleading is inappropriate without a clear r;howing [hat the failurc 

Lo comply with disclowrc obligations was will f.d, contumacious, or the rcsult of bad Fdilh.” Gibhs 

v. St. Barpabas Wosp., A.D.3d -, 2009 N.Y. Slip O p  03441 (1st  Dep’t Apr. 30, 2009) 

(internal cilatioris omitted). Plaintiffs partial compliance with the previous demands and court 

orclcrs does not cvidciicc bchavior that rises to the levcl of willrul, contiiinacinus, or bad faith; albeit, 

plainlifl’s rcsponscs to proper discovery demands and ordcrs have been woehlly dclinquenl and 

inconiplctc. Tliosc branchcs or dekndatits’ motion and cross-motion sccking lo strike plaintiffs 

complaint arc denied, but a conditional ordcr of preclusion is wananted. PlainIiUis ordcrcd to fully 

rcspond to any outstanding discovery delilands from tlic Uombiticd Dmands,  the PC Order, and the 

CC Ordcr-including any rekretices lo o11ic1‘ outstanding dciimids [or discovery contained in thosc 

court orders-within folly-fivc (45) days o T  the dnlc of.iliis ordcr; this iiicludes providing HIPAA- 

compliant aut1iorizatioti.s w1icr.c ~~rcvious  TTlPAh-iioticoti?i~liarit authori7ations bad hecti provided, 

togcthcr with 4rnns-compliant autliorizations if duly dciiiniided. Regardiug Ihe medic31 providers 

that plaititiff s counsel states that plaintiff did not SCC, if iiidcccl this statement is true, within forty- 
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livc (45) days plaintiTC slid1 provide an al'tidavil fi-oim plaintiff hersell attesting to this; otherwise, 

within forty-fivc (45) days plaintiff shall pruvidc I TIPAA-coniplaiiit and Arws-complianl 

authorizations for tlicsc practitioners. Should plaintiff fail to comply wilh the foregoing, SIX will 

he prccludcd from offering into evidence tlic clocuments and materials that were duly rcquesled by 

defendants or ordered by !his court, but not produccd. This conditinual order ol' preclusion sliall 

hccoinc a filial nrdcl- of preclusion, upon application lo tlic court, sliould plaintirf fail to provide the 

discovery within forty-iivc (45) days of the datc of this order. 

'I'his constitutes the decision aiid order of the cowl.  

Daled: May da ,2009 

JOAN R,dJ0131S, J.S.C. 
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