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RICARDO hlORALES, ACTlNG CIiAIlWAN OF THE 
NEM’ YORK C‘ITJ’ IIOUSING AUTIIOPNJ’ 
N E W  YORK CITY I-IOUSWG AUTHOhha- orentry 

Obtr’ 3 - n  CWM~I w 
cannot bo 

-, To 
~ nwwt Res p o 11 deli t s , 

XI .  ‘ .A&-- .,. -A¶---,. .&, 

______________________I____I____________------------------------------ X 

JOAN A. MADDEN, I.: 

In this Article 75 procccding, petitioner cliallenges tlie New York City Housiiis 

AL1t11ority’s (NYCHA) deteriiiiiiution which rejec.ted as lion-responsive, the compctitivc bids 

petitioiier submitted for two piiblic wo1.1~ contracts. 

In October 2008, NYCHA advertised ;i requcst for bids for two pirblic work coilti-acts 

involving the moiitlily inspection, and testing and repair of fire pi-otection systeiiis ill cerlain 

NYCHA housing developiiieiits located in the Bronx. The bid package provided to all bidclers, 

illcluding petitioner, contained instructions explaining that “[;In order to qllalify as a Contractor 

satisfactory to the Authority, each bidder [must] prove to the satisfaction of the Authority that the 

bidclcr 1ias . . . ample financial resources lo do the Work in a satisfactory niaiiiier and within the 

tinlc specified.” The instl-uclions specified that NYCHA would determine if a bidder had 

suflicieiil financial resources to meets its coiiti*ac~~ial obligations, by using a “net liquid assets 

test” that required the bidder “to prove to tlie satisfaction of the Authority the possession of net 
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liqiiitl assels available for tlic proposcd Contract in an amount equal to 15% of the bid L I ~  to 

8 100,000 and 7% % of the amount over $100,000.” 

I t  is iiot dispiited t l ia t  NYCHA received four bids for each contract aiid tlial pctitionci.’s 

bids were the lowest Tor both contracts ’ Uliliziiig tlie illfool-mation pi-ovitled by pc~itioiieI, 

NYCHA calculated and ~~ccalculated pctitioner’s net liquid assets, finding that petitionel. Iiad 

negative net liquid assets of $705,405.OO, which was substaiitially less tliaii the niiriiniiriii aiiioiirit 

reqiiired. Since petitioner did not satisfy tlic bid requirements, NYCHA deemed pctitioner’s bids 

~ ~ o ~ i - i ~ e s ~ ~ o ~ i s  i ve aiid rcj cctcd 111 c bids, 

On or about Fcbruary 2, 2009, petitioner’s prGsident, Michael Walby, wrok  ;L protest 

lettcr to NYCHA,  stating that petitioner’s “bids wei-e responsive, tha t  i t  is the lowest iwponsible 

bidclcr, ;ind that the use of the net liquid asset ratio ;is thc sole determinant for financial capaci ly 

I S  ai bitrary ;iiid capricious.” M‘alby dit1 not object to NYCHA’s  calculations of petitioner's net 

liqirid asscts in the negative aiiiount oC $705,405.00. Iiathel-, Walby simply asserrcd tha r  

petitioner had been i n  business for 13 years, “has been a successfiil profit nuking and solvcnl 

company,” hac1 perforiiied contracts for many New York City agencies including NYCI-IA, and 

had “successfiilly performed $12,736,256.00 of coiistructioii work for the NYCHA.” As fiirtlier 

support for its protest, pelitioiier submitted an afficlavit froiii Daniel Castcllano, CPA, that i n  his 

“opinion, based upon my extensive experience in the construction industry, V. Barile, Inc. is in 

strong financial coiidition and has the fiiiaiicial capacity to perform the subject reqtiirenients 

coiitracts.” According to Castellano, “[nlet l i q i i i c l  assets is only one of many finnncial tests 

‘Petitioner’s bids were $2,343,393.00 arid 52,476,014.00. Tlic iiext lowesl bids li.0111 

Richards PlLiiiibing were $2,520,048.00 and $2,643.087. 
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wliicli can bc revicwetl to detcmiined the financial concli tioii of a Conipariy. A reviewci- should 

also consider a Coinpany’s cuimit ratio, working capital, and related tests when evaluaiiiig the 

ability of a contractor to complete a coiiiract.” 

By lctter dated February 5 ,  2009, NYCHA denied pctitioiicr’s protest, stating t h i l l  as 

Michael Walby pointed out, 

NYCHA detcmiiiccl I l i a 1  V. Barile was not1-i-esponsivc to the Contracts ;IS 

N Y C H A’ s ACCOU i i  I i 11 LJ and Fiscal S ei-v i c i‘s I1 ~713 ;I 1-1 iii en I dot e 1-11 1 i n cd Ilia t V . B ;I 1.i I c 
does iiot salisry thc . . . tict liqiiid asscts rcqiiirenient specified in  Section 5(c) o f  
[lie Irixlruc(jons to Bidders which was iiicorporated i n  the Contracts . . . As you ~1i-e 

aware, the bids for the contrncts total $ 4 ~ 2  1,944.00, however, NYCHA’s 
Accounting and Fiscnl Scrviccs Department determined that V.  Barile’s net a w l s  
are ii ncgalive $705,405. A second rcview by the Risk Assessiiicn t Bepai-tmeii~ 
verified V. Bxile’s nct liquid assets ;ire negtlivc, which clearly docs nol saiisry 
the reqtiireiiieti( spcci [ i d  in  (lic Contructs. 

Authority’s discretion tinder i l s  Standar-d Procedure No. 002:94:1 111 B( l)(sii), 
which provides that tlic Autliorily may find 3 vcndor iion-responsive if i t  has not 
satisfied the requiremerits set forth i n  the solicitation, including minimum 
financial qualifications. Your I /27 letter did iiot set forth any new infomiatioti 
that would chnnge NYCHA’s assessmetit of V. Barile’s non-1-~sponsiveness. As 
such, your protest is clenied. 

The clelcrniiniitioii or’noii-l-esponsibili ty \vas :I propcr cxercise of tlic 

Pet i t io 11 er t 11 crea ft e r c o t 11 m enced t lit: i n s t ;I 11 t Ar I i c I e 7 S proc eet l i n g chal I eii g i ii 2 N Y CH A ’ s 

dctertnination of noii-responsi\rciiess. The petition does not raisc any issiie as to NYCI !A’s 

calculation of petitioner’s net liquid assets in the amount of ncgaiive 3705,405 and csseiitially 

ackiiowledgus that petitioner did not satisfy the net liquid assets i.equireiiicnt. The only isst ic 

raised i i i  the petition is NYCHA’s iise of and rcliancc on thc net liquid asscts test. Spccificall~,, 

petitioner asserts that NYCIIA’s delemiinatioii arbitrary and capricioiis i i i  not coiisidci~iiig “all o f  

(lie facts and circumstances which compel the award of the contract l o  petitioner and re1 [yin~J on 

a single misleading and irrelevant ‘aid,’ the net liqLiid assets formula, to disqiialify petitioner.” 
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Petitioner argues that tlie net liquid assets hi*miiIa “docs nor in and ol‘itsel f predict wlic~lici. V. 

Barilc can p e r h m  the subject contracts,” aiid that NYCHA’s reliaricc 011 that foi-~iiiilii “lo the 

escliision o r  other facts establishing petitioner’s ability to perform is without soiinci reasoii.” 

N Y C H A  answered the petitioncr and submitled affidavits froni Daniel Osgood, lhc 

Depiity Coordinator oE the Firc Safety Unit of the Housing Authority’s Technical Scrviccs 

Division, responsible for ovcrscciiig thc administration of NYCHA’s piil~lic works coiilt-acts 

conccmirig fire protection systcrns. NYCHA also submits an afiliidavir from Philip Ciil-liicci, lhc 

Assistarit I.)ii+eclor orlhc Contract Regisirntioii Unil  oftlie Genervl Lcdgci- Divisioii of t l ic  

I lotising ALirhoriLy’s Accoiiiiliiig and Fiscal Sei-vices Dcparliiiciits, rcspuiisible for sulxmisiiig 

staff‘ who pcrhnii  accoimling aiid fil1i11iciul analyscs oFbidders for NYCFIA coiilracts. (.’ai.liiccci 

dctai Is the nianner in  which liis starl’l’comyiited petitioner's net liquid assets in the aiii0~11t 0 1 ’  

iiegilivc $705,405. 

111 I-cply, pelitionel- for tlie firs1 time ob.jccts to NYCHA’s coiiip~ilntioii of i ts iict l iquid 

assets and submits a11 additional affidavit from its accoiintant Castellano, addressing lliat issue. 

Castcllaiio states that he reviewed NYCHA’s mswer and calciilacions, believes tlie negative 

$705,405 ~itiioi~iit is “in eiTor,” and that the correct aiiiouiit of iict licliiicl assets is positivi, 

560,975. Casrellana objects 10 NYCHA’s exclusion of $488,000 ii i  ~ I C C O L I I I ~ S  receiva1ilc:s m’er 

90 days, wliicli are diie from N Y C H A  i i i  connection with contracts pi-wic)~~sIy awaided lo 

petifionel.; lie adds that aiiioiiiil to tlie $60,975. and finds that the $543,975 total “is grca~cr  than 

$376,645, which is the New York City Housing Authority calculatiori for necessai-y net l i q i i i d  

assets for t h e  two contracts, scc paragraph 47 of thc answer.” 

affidavit Ti-oin Micliacl Walby, also stating for tlic first time, that on April 7, 2000, NYCI.IA 

Petitioner submils a reply 
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amended tlirce pre-existing coiilracls with petitioner for tire ;iI;ii’iu aiit l  sprinkler sei-vices, by 

esteiidiiig tlic eiici dates of tliosc contracts riot11 May 2S, 2009 to Nolrciiiber 28, 2009. 

In this proceeding seekingjiidicial review of administrative action, “the court may iiat 

subs1 itute its judgmciit for that o r  tlie agency responsible for iiiakiiis h e  deterillination, but  iiiiist 

ascer~aiii only whelhcr there is ;I rational basis for the decision or whctlicr it  is arbitrary or  

capricious.” Flacke v. Onondarla Landfill Systems, Inc., 69 NY2d 355, 363 (1957); accoi-d Aw! 

Iiidiistries. Inc. v. Triboroucli F3riclqe CQ Tunnel Authority, 41 AD3d 141, 142 (1” Dept 2007). 

“As ;I rulc, the coiirt niay not considci- cvidcnce concei-ning cvciits that took place slier (lie 

iigcii1.y niatle its detci-iiiiiiatioii caiiiiol he considercil.” Rizzo v ,  Ncw Yorl; Stale Division of  

Hoiisint & C’oiiiiiiiinitv I l e n t w ~ ,  0 NY3tl 104, I I O  (2005). Only thc evidence x i d  a iyn ien l s  

raised berorc tlie ageiicy a l  h e  time ol‘ tlic adiiiitiis~i-ati\/e deieriiiina[ion caii be considcrcd. See 

I id; Ynrboiigli v. Fi-anco, 95 NY2d 342 (2000); Weill v. New York CiLy Dq~artiiienI o f  Educatioii, 

AD3d ~, 876 NYS2d 5 1 (1  ‘I Dept 2009); GI-een v. New York City Police Dcparliiient, 34 

AD3d 262 ( I ”  Dept 2006); H L V  Associates v. Apoiite, 223 AD2d 362 ( 1 ”  Dept 1996). 

Wlicre as liere an agency has riwarded a contract pursuant to coiiipetitive biclcling, h e  

agency has thc discretion to 1-eject bids for lion-compliaiice with conipetitive bidding 

~-eqt~ir~emcnts. !& Red Apple Child Developnieiit Ceiiter v. Chancellor’s Board o r  Review, 307 

AD2cl 815 ( I ”  Dept 2003); Rcllavista Constriiction Coi-p. v. ViIlaqe o f  Spring Vnllcy, 254 AD2d 

394 (2”’ Dept 2001); Maiestic lJliinibino R: Coiistilti~i~ Corp. v .  Half I [ollow Hills Ccntriil School 

District, 282 AD2d 749 (3”’ Dcpt 2001); Santana Products, Inc. \’. Bo:ird of Educatiori oftlic City 

of Ncw YOI-k, 261 hD2d 625 

2 I O  AD2d 6 1  [ l”  Dept 1994); Matter 9 f K  4 M ‘f~11.f Maiiitc~iance, 106 AD2d 445 (2”“ Dept 

Depl 1099); P Le C Giani~i l is  Construction Coi’Ii, v. l)i:mioii(!, 
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1990). Courts will not disturh tlie dctcrinination of  agency responsible for awarding piiblic 

conlracts, absent a showing tha t  the agency dccision is  i ~ ~ a t i o ~ a l ,  or a showing of acttlal 

inipropriety or unfair dealing. 

IJiiinri Free Scliool Dislricl, (11 N1’2d 51 (1997); Coiiduit Rr Foulidation Corp. v. Mctropolit;in 

Ti-:inspoi-tatioii Authority, 66 NY2cl 134 ( I  0 8 5 ) ;  P & A Rros. Tiic. v. City o f  New Yolk,  154 

ADZd 267, 269 ( I ”  Dcpt 1992). Moreovcr, neither the low biddcr i ior any other bidder h;is ;I 

\resled propcr-ty iiitcrcst i n  n public \vorks contract. Set Coiidiiil & Fouiidatioii C 0 1 . u  

Pleti-tipolitnii Tianspoitation Authority, siipra. As Lhc party clialleiigiiig the awnrd of ;I piihlic 

conti-act, pelitioner has tlie burden or  dcmoiistrating actiial impropriety, unfair dcaling or some 

otlicr violalion of statiitory reqtiireiiienls. See Acme Biis Coi-p. v. B o d  of Etlucat ioii ol‘tlic 

Jioosevelt Uiiioii Frce Scliool Districl, supra. 

Acme Bus COIIJ. 11. Board o f  Educntion of the lioose-cclt 

Applying these standards, the Court coiicliides that petitioner i s  iiol entitled to Articlt: 7 s  

rcliclj as NYCHA 1ixl a ration:il basis for rejecling petitioner’s bids as non-responsive hased OH 

its Lii1Lii.e to salisfy h e  bidding requirements for a niiniiim amount oE net liquid asscts. Scc Rcd 

Apple C‘hiltl Developmen\ Center v .  Climcellor’s Boaid of Rtview, swi-a; Maiestic Pluinbiny & 

Consulting COI-p, v. Half~I-lollow liills Ceiilral Scliool District, supr;~; B. Miillisin Coilti-actiiiq:, 

Inc. v,  State of New Yorli, 25 1 AD2d I OS4 (4“’ Dept 1998). By way of the bid documenIs, 

petitioncr was on notice that NJ’CHA \.yoiild be iitilizing the net liquid assets test as ari ohjecti\e 

means of measuring a bidder’s linancinl condition, in order to eiisiire that the bidder Iiatl 

niiiiiiiiuiii fii~ancial qiidlifications to perform the contracts. As pctitionei~’~ own 

expert accountant acknowlcdgcs, the net liquid assets test is one means of detcrininnting ;I 

company’s iiiiancial condition. 
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While ;I tccliiiioal n o n ~ o ~ i i p I i a i i c ~  \vitli bid specifications iiiay be waived iii tlic a;;ci~cy’s 

discretion, the agciicy has the right lo determine \vlielher a variance fi.oiii bid spcci 1ic:ltioris is 

iiiatcrial or is ;I niere ii-regularity, and thxt  detcriiiiiiatioli iiiust be uplicld by the courls i r 

siipporlcd by  ;illy rational basis. Set IHiiiizcrfol-c-l & Terry, Inc.  v. Suffolk County Watcr 

Autliority, I2 AD3d 675 (2nd Depl 2003); Diamond D Coiislrticlion Corp. v. Counly of l!l.ic, 200 

AD2d 922 (4“’ Dept 1994). Given the iiattire of thesc coiitracts iiwolving oii-goiiig iiionlhly 

inspections, testiiig aiid repair o r  essential fire safely and protcctioii systems in NYCHA 

apai-linelit builtlings, tlie reqiiii.cnicrit that eligiblt. bidders must be fin:uicially stablc \\/it11 3 

iiiiiiiiiiiiiii aiiioiiiit of  liiiaiic,ial ruo i i rces,  and tlie LISC 0Tru.i ohjcctivc [cst  to qlimli l) S I I C I I  

~ ~ c s o ~ ~ r c c s ,  arc iiot ii-ralioiial. “13id specilications will be iipheld il; as writlen, they conslirute ;I 

1-esponsible Littciiipt to insure t l int  tlic siicccssfiil bidder wi 11 provide the best work ;it llic lowest 

possible price and, ar the s;ime time, act to pi-evelit rrnud. favorilism o r  coi-riiptioii in  llic Icrtiiig o r  

ptihlic coiilixls.’’ E.W. ‘I’omrikiiis Cu.? I i i c .  v. Slatc Uiiiversilv of  Ncw Yorlc, ~ All31.I ~ - ,  

2009 W L  107771 2 (3Id Dcpt 2009). 

Fiixilly, the issues raised for thc first time in petitioner’s reply papers, regarding 

NYCHA’s calculatioiis of its iict liquid assets and NYCHA’s April 2009 extension of contracts 

1) re v i o i i s I y i w a  I- d ed to pet i t io ii c I-, are 110 t p ro 13 er l y c o lis i d ered , si n c e p c t i t io iier ’ s a rg LI 111 e I 1 t s ;I I 1 t I 

the siipporting facts were not before the agency wheii i t  rendered its cleteriiiiiiatioii. See Iiizzo 1,. 

New Yolk State Division of Housing RL Community Reiicwal, y ~ p r a ;  Weill v. New Yoit  Citv 

Departnienl 01‘ Edtication, supra;  Green v. New York Cily Police Departnient, supra. 

ThLis, ;IS pctitioiiei-’s hitls WCI-c not i n  coiiI’C)i-iiiity with ihe financial reqiiii-eiiicnIs set  Voi-ili 

i n  tlic bid speci ficatioiis, NYCHA liatl a rational Ixisis lor rcjcctirig those bids as iir)ii-i.~si)(~iisi\,~~, 
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