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SCANNED ON 512812009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: H8N. CAROL EDMEAP 
Justice 

PART fl 

INDEX NO. 

MOTION DATE 

i I Replying Affidavits '.Ob 

Cross-Motion : d y e s  u No 

Upon the foregoing papers, it is ordered that this motion 
In accordance with the accompanying Memorandum Dccisioii, it is hereby 
ORDERED that the branch of plaintiff motion pursuanl to CPLR Rule 4404(a) to modify 

IC j u r y ' s  vcrdict to reflect the stipulated amount of $2,672.84 for past medical expeiises is 
ranted, and the Clerk may enter judgnicnt accordingly; m d  it is further 

ORDERED that the branch of plaintiff s motion pursuant to CPLR Rule 4404(a) to 
iodify the jury's verdict for future pain and suffering by increasing same in an amount to be 
ctcriiiincd by this Court as rcasonable compensation, or n the altcrnatjvc, for a new trial on the 
;sue olluture pain and suflering only, is denied; and it is further 

ORDERED that the branch of defendants' crossmotion pursuant to CP1,R I$ 4545 to 
:duce plaintifTs award for past medical expenscs is dciiicd; and it is further 

ORDERED that the branch of dcfcndants' cross-motion pursuant to CPI,R 8 4545 to 
:ducc plaiiitifi-s award €or future medical expenses is denied, at this juncture; and it is 

ORDERED that the branch of defendants' crossmotion for an order setting this matter 
own for a collateral soiirce hearing to dctcmiinc what medical expenscs have bccii and will be 
:iiiiburscd by collatcral sourccs is granted solely as to plainti R s award for future medical 
upenses; and it is further 

,2009, 1O:OO a.m.; and it  is fiirthcr 
ORDERED thc partics shall appear in Part 35 for a collatcral source hearing 011 J ~ l y  

ORDERED that plaintiff shall serve a copy ol: this order with notice o l  entry upon all 
sarties within 20 days of entry. - 
Dated: - 

J. S. C. 
" XAROLEDMEAD 

Check one: c! FINAL DISPOSITION 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

.I lJDY JANKOFF, 

Index No. 106020/06 

-against- 

RECESS RES‘I’AIJIiANT, NC‘. 
and 86 BH LLC d/b/a BURGER HEAVEN, 

MEMORANDUM DECISION 

Plaintiff, Judy Jankoff (“plaintiff“) moves pursuant to CPLR Rule 4404(a) to modify the 

jury’s verdict to rcflcct thc stipulated amount 0[$2,672.84 for past medical expenses and to 

modify tlic juiy’s vcrdict for future pain and suffcring by increasing same in an amount to bc 

deteiiiiincd by this Court its reasonable coiiipensation. In the alternative, plaintiff sccks a ncw 

trial on the issue of future pain and sulfering only. 

In response, dekntlaiits Rcccss Restaurant, Tiic. and 86 BH LLC d/b/a Bitrger Heaven 

(“dcfcndants”) cross move pursuant to CPLR $ 4545 to reduce plaintilrs awards for pas1 nwd 

futurc medical expenses, and setting this matter down for a collateral source licaring to determine 

what medical expenses have becll and will be 1-eimburscd by collateral sources. 

Factual B ac kno unci ’ 

On October 14, 2005, plaiiitifl; tlicn 57 years old, tripped and re11 while walking over the 

sidcwalk cellar doors in front of the dcfcndants’ Burger Heaven restaurant, sustaining injuries to, 

’ Thc r~ictual hackground is taken fi-om plaintiffs motion 
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intw cdirr ,  her dominant :mi and rotator cuff. A jury trial was licld h e h e  this Court, and on 

.Janiiary 21, 2009, thc juiy retuiiied a vcrdict in plaintiRs favor, awarding her $75,000 for past 

pain and suffering, $1 2,000 for future pain aiid sulfciiiig over a period of four (4) ycars, and 

$1 3,000 for ruhir-c mcdical expenses. 

Plaintiff‘s Motrori 

Plairiti ff argues that the jury’s award lor past medical expenses should bc modified based 

on the parties’ stipulation. Prior to the closc of cvidcnce, tlic partics stipulated that the issue of 

plaintiff s past mcdical expenses would not be submitted to thcjury, aiid that in the event 

plaintiff received a verdict in her favor, tlic resulting verdict would bc iiicreased by the fair and 

reasonable value of plaintiffs past niedical expenses, a sum equal to thc licii being asserled by 

Oxford ITealth Plans (“Oxford”) ($2,672.84). Since the jury rendered a verdict in plai11tlIrs 

favor, tlic Court should increase the verdict by the h i r  and reasonable value of plaintiffs mcdical 

expenses and enforce the tcriiis of the stipulation reached between the parties. 

Plainti rl‘ liirtber argues the jury’s verdict lor hhirc  pain and suffering should be iiicreased 

on the ground that the jury’s award oi’$l2,000 fbr samc dcviatcs iiiatcrially from what would bc 

reasoilable compensation whcrc plaintiff will nccd future shoulder surgcry and waixmts an 

additur or new trial on thc liiiiitcd issue of future damages. Al trial, plaintiff adduccd expert 

testimony from-an oi-thopcdic surgeon, Dr. Jeffrey Kaplan (“Dr. Kaplan”), that she would require 

future arthroscopic surgery for hcr right shoulder aiid that thc cost of such surgery would be 

$1 0,000. Ai-throscopic suigei-y is necessary 111 ordcr to repair iiiultiplc tears to the rotator cuff, 

togelher with othcr ai-ticiilar surface damage. Dr. Kaplan further lestified that as a i-csult olthe 

accident, plaintiff had dcvclopcd post-traumatic arthritis, a pelinanent condition. This testimony 
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was appareiitly accepted by the Jury as reflected by their award of $13,000 for the surgery and the 

lherapy associated therewith. Shoulcler surgery lo repair tlic tcars in plaintilfjs right shoulder 

would require an incision to her light shoulder to cxpose liei- rotator cuff; decompression o r  

inflamed bursa with B shaver and the repair oPaiiy torn ligaments; and the insertion of-anchors to 

bring thc rotalor culTback into place. Plaintiff would also be requircd to Litidergo helween 12 

and 24 physical thcrapy visils over a pcriod ol'twn to three nioritlis to increase her r-mgc of 

11 1 0 ti on a11 ci s trc11gth . 

Plaintiff co ti  tends that iiotw i thstaiidi ng the pain and su ffei-ing attciidan t with undergoing 

shoulder surgciy, together with the pain and suffering that plaintilf would endure from peniiaiiciit 

arthritis, the jury only awarded her $12,000 for future pain and suffering over lour ycars. 

Plaintiff argues that comparable cases involving shoulder iiijurics demonstrates that the jury's 

$1 2,000 award for flit tire pain and sulkring was inadequate and dcviatcd niaterially from what 

would he reasonablc coriipensation. 

Opposition und Cr-oss-Motion 

Dcfendants argue that plaintiffs iiiotion is moot, as this Court alrcady dccmed the iiistaiit 

iiiotion made and deiiicd. Following the reading of the July verdict, plaintiff sought permission 

lo file tlic instanl motjoii. This Court ruleci that any such motions were decmcd made and 

dcnied.' Althougli the Coui-& later gavc pennission to file the iiistanl motion, it has already been 

Iicard and cleerned denied. The Court made no error in law lo warrant rcargunient ol'the motion, 

7 

After thc trial, thc Ibl lowing occu~-rcd: 
MS. DUNLEAVY: I'd like to-I'm going to I-cscrvc my tnotions. I'm not going to makc motions 
oi-ally; 1'11 make thcm on papci-. May I rcsci-ve motions. 
THE C'(-)IJKT: I dotilt to any post-h-ids. You ai-c to go straight up. 1)cciii all motions dcnicd. . 
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s o  had plmtirf  filed this molioii ;is one to reatgiic (which shc should have), i t  shoiild be denied. 

However, in the event lhat this Court grants plaintiff lcavc to r-c-filc her motion, 

dekiidants also seek leave to re-file a post-trial motioii sclling asidc all awards for past irnd 

future medical cxpciiscs for which plaintiff has been or will be reiinbiirsed by a collateral source 

pursuant to CPLR 5 4545, and sct this matter down for a collateral source hearing to determine 

what medical expenses have been and will be reiinbursed by collatcral sources. 

While deleiidants do not objcct to cnforcing the lernis of the stipulation, the collateral 

source nilc (CPLR 5 4545(c)) rcquires that the court r-cducc the verdict for any aniouiit that thc 

plaintiff has or will likely be rciiiibursed by incdical insurance. Thc stipulatcd amount that 

plaintiff seeks to add to the jury verdict ($2,672.84) is based on the records from Oxford, which 

show that the above mioiint was paid for medical bills on plaintifi’s behalf. Therefore, this 

entire aiiiouiit was rcinihur-scd by a collateral source, and thc award must bc rcduccd by that 

anloulll. 

Additionally, the jury’s award Ibr ’$1 3,000 in future medical expenses m i s t  be reduced to 

zcm, as thcrc is a “rcasonablc cci-lainty” that plaintill will bc rciiiiburscd this aniount by 

plaintiffs Oxford. Should plaintiff dispute this sum as being completely covered by health 

insuraiicc, dcfcndants rcqucst a collaleral source hcariiig to dctcr-miiic what iiicdical cxpenscs, if 

any, have not been or will iiot be reiinburscd by collateral sources. 

Defendants also argue that tlic juiy‘s verdict on fiitux pain and sulfering should not be 

disturbed. Plaiiitiff failed to meet her burdcn of proof in establishing what tcstimony was given 

;it trial and what evidence was siibriiittcd with respect to the fiiture pain and suffering award in 

dispute. Plaiiitilf siihiiiits no cvidcrice in support of hcr application to set aside the verdict-no 
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medical records, trial tcstiiiioiiy, or deposition tcstiiiiony. Counsel's dfimiation is insufficicnt to 

establish what occurred at trial. In any event, plaiiihfrs iiiotioii seeking to set aside the jury's 

award for f~iturc p i n  and siifferhg slioiild be denied in its entirety as it was reasonablc bascd on 

the evidence submilled at trial. Defendants argue there is no basis undcr CPLR kj 4404(a) for the 

coui-t to coiiclude "that there is simply 110 valid liiie of reasoning and pei-rnissible infercnccs 

which could possibly lcad rational [lxople] to tlic conclusion rcaclicd by the jury 011 Ihe basis of 

tlic cvidciicc at txial." Allhough tlic Court has discrctioii to grant a new tnal where the verdict is 

against the weight olthe evidence, a court i s  not Urcc to interfere with the verdict simply because 

i t  views it as iinsatisfactory, is in disagreement with it, 01' simply wishes to substitiitc its own 

determination for that of the jury. 

D e h d a n l s  maintain that the jiii-y's award of $12,000 for hturc pain and sulTering over 

four years does not deviate inaterially from what would be rcasonahlc coiiipensation, and should 

not be disturbed. Plaintiff admitted that she oiily inisscd a month froin work and her last 

prcscription for thc iii.jurics was in Oclober 2005. These facts coiild be taken by the jury as an 

iiidicatioii ol'tlic rclativcly modest injuries and resultant pain. The 15-20 degree loss of range of 

motion on forward flexion tcstificd to by Doctors Kaplaii a i d  Kulick was demonstrated during 

the trial as only a minor lirnitatiori 011 pain-free iiiovcmcnt in lifting bcr ami over hcr hcad. Dr. 

Kulick tcstit'icd to cxtcinal rotation (nioving the aim outwards with the elbow to the body) being 

fi fteeii dcgecs better oii hcr (iion-injured) left ann. Her loss of internal rotation (touching the 

back) froni T8 to T6 was shown by Dr. Kiilick to equal only two inches 011 her bach. 111. Kulick 

described this as a fully f~inctional range of motion. Evidence was submitted through Dr. 

Kulick's lestimony that the proposed arthroscopic smgciy would be a one-day 
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miiiimally-invasive procedure. The evidence at trial could be inlerpreted by a rational jury to 

show that any hturc  pain and suffering would be m i n i i d .  Thc j u r y ' s  finding of only four years 

of fiitiire pain and stifrering only supports that theory. Flirther, the evidence at trial could lead a 

rational $ury to disregard iiiucli of the testimony of Dr. Kaplaii. Thc jury considered cvidcnce of 

an original MRT rcadiiig sent lo Dr. Kaplan which found iici rotator cu17'tcar and no atrophy, 

which contradicted the laler MRI report relied u~pon by Dr. Kaplan. This earlier report was not 

contained in Dr. Kaplan's file and was not coiisidcrcd by him. Thc jury specifically asked for this 

evideiicc in  it note dui-ing clcliheratioiis. It can be iiifeen-cd that [his issue was considered by the 

.juiy in evaluating tlic credibility d each doctor. Tlic jury, when coiisidcriiig the above evidcncc, 

clcarly did nul  agree with Dr. Kaplan's and plaintill's argumenls of signjficant future pain and 

suffering. 1)cfcndants are "entitled to the bcncfjt of every ravor-ahlc inference which can 

rcasonably tx drawn from the fx t s . "  Based on the evidence, the juiy had a reasonable basis to 

award only a iiiodcst amount [or future pain and suffering. Furtlicr, argues defendants, the cases 

cited by plaintiff u e  fxtually distinguisliahle. 

Piuiiiti ff;. Opp,rilion 

Dcfendants failed to submit any evidence that plaintiffs past, stipulated medical expenses 

have bcen or will be rcplaced or indcrnnified, with reasonable certainty, by a collatcral source or 

that plaintiff is legally entitled to the continued reccipt of any such collatcral source. Further, the 

Court should not rcduce any award for past nicdical expeiiscs on the grounds that such an award 

is necessary to satisfy a lien bcing asserted by Oxrod in the amoiinl or$2,h72.84. The partics 

recognized the validity of this lien when tlicy stipiilated that the issue of past medical expenses 

would iiot bc submitted to tlic jury, but that any verdict in hvor  ol thc plainliff would bc 

h 
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iiicrcased by the amount of h e  subject lien. Tlius, thcrc is no basis to reduce plaintilrs 

stipulated, past iiicdical expenscs. Modiiication o r  tlic jury’s verdict l o  include an award for past 

medical expenses, tlicrcfore, is necessary so that this lien can be satisfied. Reduclion or  thc jury’s 

award for past medical expenses, on the other hand, would u n f d y  requirc plaintiff to satisfy tlic 

lien with nionies that wcrc awardcd by lhe jury for past pain and sulTeriiig and would abrogatc 

the intent o l  the parties’ stipulation. 

Further abscnt from the dcfcndaiits’ moving papcrs is any evidence that luturc medical 

cxpcrises will, with reasonable ccitainty, be replaced or indemiiificd from a collateral soLirce. 

Il el-eii daii t s li av e not sub 111 i tt ed any cv id ence tli at p 1 ai 11 ti ff c 11 i-reii t I y rcc c i ves health i 11 su ran c e 

bcnefits, no less cvidence that plaintiff is legally ciititled to the coritiiiucd receipt o~sucli  bcnefils, 

pursuant to a contract or otlienvise cnforceablc agrecmcnl, subjcct to the continued payment of a 

premium. The defendants’ failure to submit such evidence is lata1 to their motion and warrants a 

denial of their request (or a collateral source hcaring on this issue. 

Plnin t i f s  K t y l y  

I n  reply, plaintiff contends that dcfcndanls’ claim that the slipulated amount of$2,672.84 

for past medical cxpcnscs should be reduccd to zero because it was replaced by a collateral 

source is not only iricorrcct aiid violates the stipulation. PlaintiIl’s past medical cxpcnses have 

not been replaced by any collateral source. Although Oxford paid for plaintiffs past iiicdical 

benefits, i t  has assertcd a lien in connection with plaintill’s rccovery in this action. Thus, 

plaiiitifi’s pad medicd cxpenses have iiot heen replaced at all but remain outstanding and will 

contiiiuc to remain outstanding imtil siich time as Oxford’s licii is salixfied iii its entirety. 

Additionally, tlic fLindamenta1 purposc of the stipulation was to ensiirc that Oxford’s licn was 
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satisfied from a jury vcl-dict in  favor of the plaintiff. By agreeing to increase aiiy jury award in 

favor orthe plaintiff by an amount equal to tlic lien being asserted by Oxford, thc 

dei'endanls necessarily waived any claim that past medical expenses would be subject to a 

collateral source reduction. Thc slipulation also reflected the understanding that an award for past 

medical expenses would be used lo satisfy the licii being asscrled by Oxford. 'To permit 

otherwise would ~mjustly requirc plaintiff to satisfy the licn with iiioiiics that the jury awarded 

licr for past pain and suffering. 

Also, although the Coui-t initially deemed all post-trial rnotioiis as denied, it retreated 

from this position and ultimately permitted the plaintiff to scck the appropriate relielupon 

writtcri subinission.3 The Court iiever prohibited plaiiitifr fro111 bringing the within post-trial 

inoliori and explicitly reserved decision on any such inotioii which can hc brought as-of-right 

pursuant to the CPLR. Thus, the within motion is not moot and need to liave been broughl 

as a iiiotion to rcargue. 

Lastly, dcfcndants' argument that Ihe jury's award for futurc pain and suffering is not 

against the wciglit o l  tlic cvidencc ignores the legal standard that is to bc used whet) evaluating 

the surliciency of saiiic. The question presented by plaintiff is whetlicr the j ury's award deviatcs 

materially from what would hc reasonable compensation, a deteniiinatioii that can only be made 

MS. IIIJNLERVY: Well, Your Honor, I have a I-ighl lo make a inolioii under thc statute, undci 

'I'l IE COURT: 

MS. DUNJ,t;,AVY: 1 intcnd to. I hope you will give it  attuntion arid not just say it's denicd 
bccause that's your policy. 
TI IU C.:OUR'I': 
MS. L)lJNI,I',AVY: 'Thank you. 

3 

C'PLR - 
You can muke it ifvou wish. 

***** 

Wc'II rcad il i f ' y ~ ) ~  iiiake it. 
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by comparing the J uryIs award to cascs involving similarly injured persons. 

A review o l  tlic cascs cited by plainti~~demonstrates that the jury's award for future pain 

and suffering niaterially deviated li-om what would be reasonable conipciisation. 

In cach such case, d l  of which involvcd plaintiffs who sustajned injuries similar to 

those sustained by the plaintiff hcrcin, the Appellate Division incrcascd thc jury's award Tor 

futiire pain and suffering lrom as little as $40,000 to as iiiuch as $200,000. Inasmuch as the jury 

accepted as ti-uthful plaintiffs claim that s1ic I would be required to undcrgo liiturc ai-throscopic 

surgery to her dominant shoiiltler (and that she would in Tact undcrgo the surgery), plaintiff 

submits that reasonable coinpensation for fiiture pain and suffering would be closer to the 

higher range awarded by the Appcllate Division. 

DefkridcuTts' R q l v  

Deleiitlaiits point out that plainti fl'iiot only admits to having Oxford as a collateral 

source, but also adinits that Oxford actually paid the medical bills on hcr behalf. By counsel's 

own admission therc is iiidccd a collateral sourcc, and that same collatcral sourcc actually paid 

benefits on hcr behalf related to the accidcnt at issue. As to the future niedical expenses, plaiiitiIT 

sLhniits no  aliidavit denying that she has nicdical insurance to covcr hcr for the $13,000 

awarded, and counsel does not addrcss this issue. Thus, tlic jury's award for $13,000 in future 

medical expenses must be reduced to zero, a s  this amount will also be reimbursed by plaintifi's 

Oxford. The undisputed evidence of meclical coverage through Oxlobrd dcnioristratcs that the 

award for past medical cxpcnscs should bc reduced, and that a collatcral sourcc hearing sliould 

be held irplainti I'f coiitcsts that she ~ i c i  loiigcr has medical coverage through Oxford or another 

col1 atcral sourcc provi dcr. 
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As to plainliff s claiiii of a lien, CPLR 54545 contains no exception for amoiiiits subject 

to liens from a private medical insurance company, and plaintiff cites 110 casclaw holding that 

such cz lien exempts an amount fr-oin tlic collateral source rule. Fui-ther, while 1hc amount paid 

for past iiiedical expenses is undisputed, tlicre is no proof of whether any amounts in the case are 

subject to a lien; the docuiiiciits submitted show that certain amounts wcrc paid 011 plaintiff’s 

bcliall: The amount plaintiff sceks to add pursiiant to the stipulation, ic . ,  $2,672.84 was paid for 

iiiedical bills on plaintiffs hehalC Therefore, this entire amount was reimburscd by a collaleral 

source. 

An a1 vsi s 

At the outset, tlie Court finds thal plaintiffs motion is not moot. The Court essentially 

declined to address ariy post-trial motioiis at the close of the lrial, but iiidicated that tlic Court 

would later consider ariy iiiotion in the evelit one was made. Thercrorc, the Court proceeds the 

address the plaintiffs motion, as well as defendants’ cross-molion Tor rclief. 

Prist m i 1  Future M e d i d  E x p n s i ~ s  

CPLR ij 454S(c) states that: In any action brought to rccover damages for personal 

injury.. .whcrc tlie plaintifr sccks lo rccover for the cost of medical care. ..evidence shall be 

ndiiiissible for coiisideralioii by the court to eslablisli thal m y  sucli past or fiiturc cost or expciisc 

was or will, with rcasonable cei-taiiity, be rcplaced or indcmnified, in whole or in part, froin any 

collateral source sucli as insurance ... If the couit finds that any such cost or cxpense was or will, 

with reasonable ccrtainty, be replaced or iiidciiinified by any collaleral source, it shall reduce the 

amount of the award by such finding ... 

As to past medical cxpenscs, it  is mcontesled that tlic parlies eiitcrcd into a stipulation, 

1 0 
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and that said stipulation is enforccable and binding against the parties (see also, l’cirsons v. C’iiy 

I f N e w  Yo&, 195 AD2d 282, 599 NYS2d 594 11’‘ Dept 19931 [stating that trial court should have 

rcduced the oi-igiiial award amount to $20,270 for past lost cai-iiings where total amount of past 

lost earnings was agrccd lo be $20,2701 j. 

Dcfciidants’ contention that this arnount was paid by plaintiffs hcalth insurer, Oxford, 

thei-elbrc rcsulting in a rcduction of$2,272.84 from any pas1 medical cxpciise award, lacks nicrit. 

While the Ox ford records indicate that aniounts were paid on plaintilrs behalf, plaintiff claiiiis 

that Oxford has a lien against plaintjft7s recoveiy for this amount. Further, defendant does not 

dispute that thc amounl to which the paitics stipulated was reflective of the subject lien. 

Although thc statute and caselaw do not contain an exception for licns asserted by collatcral 

sources such as the hcalth insurancc provider herein, d e h d a n t s  do not deny that the parties 

agrcwi l7.y stzj7uZa~ion that h e  plaintiff would be entitlcd to increase the award by $2,272.84 for 

past medical cxpenses, and that this ariiount was prcrnised upon tlic cxisterice o ra  licn by 

Oxford. Therefore, the braiicli of plaintiffs inotion for a niodilication of h e  juiy award to 

includc $2,272.84 Tor past medical expenses is granted, and the branch of dcfcndants’ motion to 

reducc said amount or‘past medical cxpenses awarded by tlic Court is denied. 

A s to fhtzire 112 d i c u  / q x w s c s ,  defend ant iiiu s t d eiiio 11 st ra t e “w i th ream n ab le certainty” 

that plaintifl’s future medical expenses were or would be replaced from collateral sources 

(Frcttch 1’ Srhiuvo, 5s AD3d 475, 870 N Y S 2 d  339 [ 1 ‘‘ Dept 20091 cilziia C‘PLR 4545[c]j. In 

order for a dcfciidant lo be entitled to a collaleral source lieanng, “the defendant niust tender 

soiiie coiiipetciit evidence horn availablc soiirces that the plallltilh economic losscs niay in the 

inst liave been, or  may in the h ture  be, rcplaced, or the plaintif1 iiidcrnnified, Prom collateral 
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SOLLITCS” (DchrrcrrtP 11 Rnm~.not~sky, 20 Misc 3d 1124 [Sup Ct New Yorh County 20081). Herc, 

the sirbiiiissjoiis include a print out from Oxford detailing tlic aiiiounls billed and paid for on 

plaintiffs behalf. However, it is unclear as to whether Oxford has, or will in k t  contiiiue to 

rcccivc such insurancc, and if so, whcthcr such insurance will replace plaintiffs future iiiedical 

expcnscs. Further, i t  cannot be delciinincd whether- Oxford will assert a lien affecting plaintiffs 

award for fiilure medical cxpenses. Therefore, a hearing is required to dctermine wliethcr 

plairitiffs future inedical cxpcnses will be reimburscd by Oxford (we h’rcwster v Prince 

Apnrtnimts, h i , , ,  264 AD2d 61 1, 695 NYS2d 3 15 [ I  ‘‘ Dept 19991 [where plaintift?s health 

insuiaiicc plan was modificd to cover 31) visits a year for psychiatric trcatment with a $10 

co-paynicnt, a healing is required to dctennine tlic aniounl oP the collateral sourcc sct-off for pas1 

and future psychiatric expenses]). Therefore, the branch of defendants’ motion for a collateral 

source hearing is granted as to h ture  medical cxpenses. 

Fulurc Porn cincl Sufjcritig 

To set asidc thc ju ry ’s  verdict as excessivc or inadcquatc, the court must conclude that the 

jury’s award rnalerially dcviates ii-orn reasonable compensation, by looking to awards in 

analogous actions that have been approved oil appellate revicw and delenniiiirig that the currcnt 

award departs substailtially from those benclmiarks ( M d i n a  v C’hilc romrnuniivilions, fnc.  , 1 5 

Misc 3d 525,  832 NYS2d 750 [Sup Ct Bronx Co~i i ty  20061 c-iting CPLR 4 5501(c); nonlon 17 

Crt~7 ?/‘New Y o ~ L ,  284 AD2d 13, 14-15, 18, 727 NYS2d 04 [Ist Dept 20011). CPLR 4404(ii) 

provides that “the co~irl may set asidc a verdict. , .and. . . may oi-dcr a new trial. . .wlicre the 

verdict is contrary to tlic wcighl o l  tllc evideiicc, [or] in tlic iiitcrcst of justice.” However, “In 

rcviewing a moiicyjudgnient. , .in which it is contended that the award is excessivc or inadequate 
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and that a new trial should have been granted uiilcss a stipulation is cntcred to a different award, 

the appcllale division shall dctci-mine that an award is cxcessive or iiiadeqirate i f  it deviates 

mateiially from what would bc reasoilable compensation." CPLR 5SO I (c) ;see P.X. Watnncxbc v 

S h p i ,  44 AD3d 519, 844 NYS2d 27 [X“ Depl20071). 

The cases cited by plaintiff do iiot sqpor t  of ai1 upward modification oC the award ror 

fiituie pain and suffering aiid involvc either more seiious injuries or f d  to indicate the nuinbcr of 

years €or which the award was to covcr (we ~ . g . .  ,Sing11 v C‘irtcxrnozirzt Llcv. C’orp., 2 I AD3d 824 

[ 1 st Dept ZOOS] [finding that award oi$U for future pain and suffering, deviated iiiatcrially lrom 

what was rcasonable compensation, wlicre unrcbutted tcstirnony cstablished that 14-year plaintiff 

needed future surgery, and would suffer parlial pcrniarieiit disabilities to shouldcr arid le€t leghip 

area]); Elest-am v Eighh-19th Cb., LLC, 17 A n 3 d  250 [ 1 sl Dept 2005] [holdiiig that award for 

liiture pain and sL1rfci-i rig for 37 years deviated tiiateiially from what was wasonable 

compensation where 37 year-old plaintiff requircd more than 1 SO physical thcrapy visits during a 

one-ycar period, additional surgery, and pcrinaiient and worsening chronic pain]; Efins Y Linder, 

4 hD3d 130 [ 1” ncpt 20041 [futnrc pain and suCfering award deviated materially from what was 

reasoilable coiiipciisatioii where tlic award was lo cover 36 years, plaintiffs rcniaining lire 

cxpectancy, and two future surgeries]). Here, a1 lhough llie cxperl lestiinony establ ished that 

plaintiff would suffer lroiii peniianent arthritis, plaintiFs futurc pain and suffering award 

covered a pcriod olI’nur years, requiring surgcry only to her shoulder aiid 12 visits Cor physical 

therapy d~rriiig a threc-four month period (cf: Ilcinih v Rahres ‘R‘ U s .  Inc., 302 AD2d 368 [2d Dept 

20031 [ 74-year-old plaiiitiff sustained two fiactures, suffered from limitation of motioii and 

resititid effects from the iiijury Ior the rest olllcr life]). I n  light of conflicting opinioris of the 
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experts, and nature of plaintiffs injuries, it cannot bc said that the jury’s award of fiitirre pain and 

suffering dcviated rnatcrially from what would be reasonable compciisation 

Concl iision 

Based oil the foregoing, it is hcrcby 

ORJlERED that tlic branch of plaintiff motion pursuant to CPLK Rule 4404(a) to modify 

thc jury‘s verdict lo r e k c t  tlic slipiilatcd amount of $2,672.84 for past medical cxpcnses is 

grankd, and tlic Clerk may cnter judgiiierit accordingly; and it is further 

ORDERED that thc branch of‘plaintiff s motion pursuant to CPLR Rule 4404(a) to 

modily tXic jury’s vcrdict for fiilurc pain niid suffering b y  inci-casing same in an ainount to he 

dctcrnmined by this Court as rcasonablc conipciisation, or n the altcriiative, for ;I iicw trial oil tlic 

issuc of fiiture pain and sitllcriiis only, is deiiicd; and it is further 

ORDERED that the branch of defkiidants’ cross-motion puisuant to CPLR $ 4545 to 

reducc plaintiffs award for past medical cxpenses i s  denied; and it is hrtlicr 

ORDERED that thc branch of defendants’ cross-motion pursuant to CPLR 4 4545 to 

rcduce plaintilf’s award for future mcdical expcnses is denied, at this juncture; and i t  is 

ORDEICED that the branch of dcfcndants’ cross-motion [or an order setting this matter 

down for a collatcral source licaririg to dctenmic what iiicdical expcnscs have bccii and will bc 

I-cinihursed by collateral sources is granted solely as to plainti rjSs award lor ruture rnedical 

expenses; and i t  is fur-thcr 

ORDERED Ihc parties shall appear in Part 35 foi a collateral sourcc hearing 011 .July 8, 
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2009, 1O:OO a.m.; aid i t  is further 

ORDEREL) that plaintiff sliall serve a copy of this ordcr with noticc of erilry upon all 

partics within 20 days of entry. 

This coiistilules the dccisioii and order of the Couit. 

Dated: May 28, 2009 
I HOTI. Carol Robinson Edmead, J.S.C. 
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