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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

B ~ N .  CAROL EDMEAD 
. . . .  PRESENT: 
Index Number : 600985/2008 

PART 35 
PHOENIX LIFE INSURANCE - 

INDEX NO. vs 

IRWIN LEVINSON INS. TRUST II MOTION DATE 

Seauence Number : 002 

QUASH SUBPOENAl FIX CONDITIONS 
MOTION SEQ. NO. 

The fallowing papera, numbered 1 to were read on this motion 

Notice of Motion/ Order to Show Cause - Affidavits - Exhl 

Answertng Affidavit8 - Exhiblts 

Replying Affidavits 

Cross-Motion: 
Upon the foregoing papers, it is ordered that this motion 

Motion Sequences 002 and 004 are consolidated for joint disposition and resolved 

herein, in accordance with the transcript (William Kutsch, official court reporter). 

In accordaiice with the accompanying Memorandum Decision, it is hereby 

ORDERED that the motions of non-party witnesses Steven Lockwood, Lockwood 

Pension Services, Inc., Tall Tree Advisors, and Life Product Clearing LLC for an order, 

pursuant to CPLR $2304, to quash and/or modify, and for a protective order, pursuant to CPLR 

$3 103, regarding deposition subpoenas and subpoenas duces tecum served by plaintiff Phoenix 

Life Insurance Company is granted, with the exception of the documents regarding Phoenix's 

policy with "Kramer" that are relevant to plaintiffs defense of defendants' GBLs349 

counterclaim; and it is further 

ORDERED that the movants serve a copy of this order with notice of entry upon all 

parties within 20 days of entry. 

This constitutes the decision and order of the Court. 

Check one: FINAL DISPOSITION d O N - F I N A L  DISPOSITION 

Check if appropriate: DO NOT POST 
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SUPREME COURT OF THE STATE OF NEW YOKK 
COUNTY OF NEW YORK: PART35 

PlXOENIX Llb’E INSIJRANCE COMPANY, 

P1 air1 t iff, 

-against- 

THE IRWIN LRVINSON lNSIJRANCE TKUS‘I’ 11, a i d  

JONAT1 IAN S. BERCK, AS SUCCESSOR TRUSTEE, 

MEMORANDUM DEClSION’ 

Index No. 000985-2008 

DECX ION/OR DER 

and Tall Trec Advisors (collcctively, the “Lockwood witnesses”) movc to quash andor  m o w  

(CPLR $2304) and for a protective order (CPLR 53 103) regarding deposition subpoenas and 

subpoenas ducc,s Iecun7 served by plaiiitiiT Phoenix Lice Insurance Company (“Phoenix”) 011 the 

grounds that tlicy are irrelcvant, overbroad and Liiiduly burdensome (Motion scquence 002). 

By separate motion, Life Product Clearing LLC (“Life Product Clearing”) (Motion 

scqueiice 004) likewisc moves to quash and/or modil’y and for a protective order with respect to 

depositiori subpoenas and suhpoctias dices  kcurn served by Phocnix, on the same grounds as the 

Lockwood witnesscs. 

Faclual hackcround 

Phoenix seeks to rescind a certain life insurance policy issucd on the liie of Irwin 

Levinson (“Mr. Leviiisoii”) (the “Levinson Policy” or “l~ulicy”) for the benefit of his life 

’ Motion seqLicrices 002 and 004 arc consolidakd foi-Joint disposition and rcsolved herein, in accordance 
with thc transcript (Williaiii I<utsch, official court reportel-). 
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insurance trust, ‘Ihc Irwin Leviiison Insurance Trust I1 (“The JLcviiison Trust”), on the grounds 

that (1) MI-. Levinson made a iiiedical misrepresentation i n  his application by failing to disclose a 

May 2005 recurrence of bladder cancer and (2) that the Lcvinson Policy was procured by Mr. 

Levinson and the 1,cvinson Trust lor the benefit of a “stranger investor” undcr a STOLI (strangcr 

originakd lifc insurance) arrangement, aiid thus void for lack o1 m insurable interest pursuant 10 

Insurancc Law $3205. Lockwood was Mr. Levinson‘s insurancc broker, and acted as insurance 

broker on numerous other I i fc insuraiice policies that Lockwood was authori~ed to rcprcseiit. 

According to Lockwood, Phoenix contacted him in 2005 to act as an independent insurance 

broker to sell Phoenix L i k  Insurance products, and the parties entered into an lndependent 

Producer Contract (“1PC”j. 

The Coiiiplaint alleges that Lockwood (1 j confirined that he accurately recorded the 

information supplied by Mr. Levinson on his application, (2) induced Mr. Leviiison to procure 

the Policy in order to sell the rights to the death benefits to an outside investor, and (3) 

Lockwood induced Mr. Levinson to procure the Policy to bcneht a person with no insurable 

iiitcrcst on his lifc. 

There is an action pending in federal court, brought by Alice Kramcr as a personal 

representativc of the Estate of Arthur Kramer, in which Phoenix is a defendant. Kramer is 

contesting tlic assignment of ccrtajn death benefhs 01 insurance policies issued on the life of 

Arthur Kramer, alleging that the policics wcre procured without any insurable interest and as part 

of a S‘I’OLI arrangcinent. Phoenix filed third party claims against the Lockwood witncsses 

claiming that tlicy defrauded Plioenix into issuing policies to rccipicnts, including Mr. Levinson, 

by hiling to make full disclosurc about thc bcneficixies o1 thc life insurance trusts to which the 
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death benefits had been assigned, and the intent of those holding the bciicficial interests in the 

insurance trust. Dispositive inotions are peiidirig decisions, and discovcry 

the fedcral action. 

ias yet to take place in 

As relevant hercin, the suhpociia duces tecum seelcs “all documents” concerning Arthur 

Krainer and I,con 1 ,obel (Items 6 and 7); “all documents” concerning tlic Imckwood witnesses’ 

lease agrccinciit at Rockekller Plaza and other lease agreements to which tlicy and other non- 

pai-tics wcrc parties (Itern 9); inhrmation regarding the business relationships among the 

Lockwood witnesses, and tlicir business relationships with Phoenix’s gencral agciit and Life 

Product Clearing (Item 13); “all documents” concerning the Lockwood witiiesses’ knowledge of 

and participation in transactions involving the issuance of so-called STOLI policies other than 

the Levinson Policy (Items 15, 16 and 17); “all documents” concerning stralegy and marketing to 

procure, scll or traiiskr life insurance policies, life insurance trusts or the bcneficial iiitercsts 

therein (Item 18); “a11 docuinents” pertaining to: (1) the distribution, sale or exchange of 

soinething of value in connection with a life iiisuraiicc policy, life trust or beneGcia1 interest 

life insurance policy or lifc trust; (2) tlic dccision to purchase, acquire, sell or transfer the 

beneficial interests i 11 such policies or trusts; and (3) inarkcting for the iinancing, profits, 

n a  

rcvcnues or costs associated with such life insurance policies or trusts (ltcms 18, 19, and 20); 

infi,rmntioii regarding invcstigations of ally claini of any lifc insurance policy in which 

l ~ c k w o o d  actcd LLS n broker or producer (Items 21 and 22); arid “all docuiiients” rclating to any 

investigation of Lockwood’s profissional conduct as a broker or produccr by any entity, BS well 

as any docurnenis relating to thc tcrmination of Imckwood as a producer or broker by any 

insurance company (Items 24 and 25). 
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Motion 

In support, tlic Lockwood witnesses and Life Product Clearing argue that certain portions 

o l  thc subpoena ~ L ‘ B . T  lrcuwr are irrclcvant arid overburdensome, are unsupported by any “special 

circumstances,” and that Phoenix is improperly attempting to obtain discovery (or use in tlie 

unrelated federal action. Items 19 and 20, which have no relevance to the allegations of the 

accuracy oi‘the representations on Mr. Levinson’s application or whether a basis exists to rescind 

tlie Ixvinson Policy, will place an enormous burden and expense on the Lockwood Witnesses lo 

locate and assemble irrelevant materials, and will not in any way further the resolution of the 

issues in dispute. Jtciiis 6, 7, 9, 13, 15, 16, and 17 arc specifically designed to obtain discovery 

relating to the separate and distinct insurance policies that are the subject of the federal action, 

and will have no bearing on the resolution of the particular issue raised herein. Items 21 and 22 

seek highly coiilidential and sensitive information covering insurance applications to and policies 

issued by othcr life insurance companies, which have absolutely 110 relevance 01. bearing on 

T’hoeiiix’s issuance of the Levinson Policy. Further, Items 24 and 25, which seek the production 

of all documents relating to any investigation Lockwood’s professional conduct as a broker or 

producer, conccni his actions pertaining to other insurance applications, and bear no relevancc to 

what is bel‘ure this Court. 

0 p po s i tion 

I n  opposition, Phoenix argues that the purpose of the subpoenas is to obtain evidence that 

will establish h t  Levinson, together with the STOLI Participants, intendccl to procure the 

Policy solely ;is a “speculativc investment” for the ultimate benefit ol‘third paitics who had no 

iiisurnble interest in Levitison’s life, in violation of applicable law. The procurcincnt of the 
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Policy was part of a coiimioii scliemc to procure hundreds of millioiis of dollars of lifc iiisuraiice 

for the bcneiit of outside investors. Discovery will establish Iha~ the Policy was not supported by 

an insurable interest. Documents concerning transactions that are virtually idcntical to, and 

occurred around the same time as, thc transactions alleged in this case arc relevant lo establishing 

such an intent and/or coininon scheme. Such documents are also relevant to Phoeiiix’s defense to 

defendants’ counterclaim that Pliociiix is iiot engaged in a deceptivc practice aimed at coiisuiiiers 

under Gciieral Business I,aw (“GBL”) $349. 

The complaint that production will cover hundreds of insurance files is no basis for 

refusing to produce docuniciits rclevant to this action. 

Therc is no reqiiireincnt under First Dcpartmcnt caselaw that Phociiix dcinonstrate 

“special ~ircuiiistan~es’’ to  obtain non-party discovery. In any event, as tlic architects and 

operators of tlie alleged STOLI schemes and as the parties who stand to profit from any payment 

oldeath bencfits 011 the Policy, the STOLl Participants are the real parties-in-interest in this 

litigation arid posscss the key dvcunients that Phoenix secks. Phoenix caiinot obtain such 

documents horn its own files or h r n  the defendants, who arc after all, Phoenix alleges, merely 

tlie strawmen through which 11ie STOLI I’articipaiits effected their scheme. 

Further, the ultimate disposition of the kderal action docs not delermine whcthcr Phoenix 

is obligated to pay the proceeds ol‘the Levinson Policy, and has no bearing on the scope of 

discovery in this rescission action. 

The niovants failed to denionstrate that the docuincnts sought are utterly irrelevan~ to this 

lawwit. 
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Reply 

A third-party subpoena caiiiiot be used for the purpose oi’ discovery or to ascertain the 

cxistencc of evidence. Its purpose is to compel the production of specific documents that are 

relevant and material to facts at issue in a pending judicial procecding. 

Phocnix ackiinwledges that the issue to be detcriniried focuses on “the understandj ng and 

intent of the insured” who procured the policy, Tens of lhousands of pages of docurncnts d a t i n g  

to hiuidreds of other insurance policics or1 which Lockwood x t c d  as broker that wcre issued to 

unrelated pxtics and insurance trusts crcated by those unrelated parties to own the policies are 

irrelevant. Plaintiff 1x1s no1 asserted any claims in this action against any of the Lockwood 

witnesses. Plaintifllias not asserted any conspiracy claims in its Complaint. Plaintiff‘ has 

assciled a limited and directed claim in which the intent, intentions and actions of Levinsoil are 

thc solc determinative fhctors to be considered. The intent ol‘the Lockwood Witnesses, aiid their 

conduct will1 wspcct to.nmlerous other insureds, simply has no relcvance to the determination of 

I,evinson’s conduct o r  to a finding as to whether the Levinson Policy was valjdly issued. 111 the 

federal action, Phoenix has asserted a variety of claims against the Lockwood witncsses, 

iiicludiiig multiple civil RICO causes of action, by which it has placed lhc conduct ofthe 

Lockw~)od Witnesses in issue and has alleged that the Lockwood Witnesses participated in a 

schciiie to defraud Phocnix. Phoenix’s ei‘forts in tlie fcderal actioii to obtain discovery from thc 

Lockwood Witnesses while there is ;I pending motion to dismiss have bcen thwarted, and 

Phoenix now secks LO use this action to obtain discovcry for the kderal action. 

‘Thus, the geiicral discovery requests found in Itenis 6, 7, 15-17, 19, 20, 24, and 25 are 

impermissible in a third-party subpoena. Further, the supposed “similar act” evidence that 
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Phoenix claims it will Gild i n  the mass of subpoenaed material relates to, if anyone, one or all of 

Ihe Lockwood Witnesses and not to Levinson. Even assuming, nrg~v7d0, that evidence of 

fraudulent intent could he found in such materials, such cvideilce would relate to the fraudulent 

intent of the Lockwood Witnesses, and not to Levinscm’s intent. 

Analvsis 

“CPLR 3 103 providcs [or a protcctive order that caii bt: ~rscd to limit, condition or 

regulale thc disclosure device uscd, while CPLR 2304 provides for a iiiotion to quash, fix 

conditions or modify a subpocna” (Vekz  v I1u~t.s foinl  Multi-Service Center, Inc., 29 A113D 104 

[ I  st Dept 20061). 

CPI,R $3 103 states that “[tlhe court inay at any time on its own initiative, or on motion of 

any party or of any person from whom discovery is sought, makc a protective order denying, 

limiting, coiiditioniiig or regulating the use of any disclosurc devicc. Such order shall be designed 

to prevent unreasonable annoyance, expense, cmbarrassmcnt, disadvantage, or otlicr prejudice lo 

any pcrson or the courts.” 

It is wcll settlcd that the purpose of a subpoeiia hce . r  tecum is to coinpel thc production 

of spccific documents thrti are relevant and riiatcrial to facts at issue iii a pending judicial 

proceeding (Vclrz 17 Eiunts Point Multi-S‘ervice Center, lnc., suyrcr, d i n g  Mutter of Terry D, ,  8 I 

NY2D 1042, 1044 I 19931 ). It is cqually well settlcd that a motion to quash a subpoena dwes 

/ecum should be granted o i i 1  y wliere fhc matcrials sought are ulkr ly  irrelcvant to any proper 

inquiry ( V ~ l e z  v H u n l s  Poinf Multi-Service Cenlcru; Inc., . T U I ) I ~ L I ,  citing New f1utnpshii-c Ins. Co, v 

V m h ,  Ij7c,, 261 AD2D 135 [ 19991). “However, this broadly stated stanclard, while consistent 

with a policy fwcsring the produc~ion of infomiation, should not serve as an exc~isc for a courl lo 
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abdicate its respo~isibility to determine whether thc materials sought arc in fact relevant to a 

legitiinate subjcct of inquiry or to permit the subpocna power to be used as a tool of harassment 

or for the proverbial “Gshing expedition” to ascertain the cxistciice of evidence” (Hcuters l,td v 

Dow LJone,\ Il’clercrk, Ir7c , 23 1 AD2D 337, 341 [ lqt  Ikp t  19971, po l ing  G‘enerul Klec. C’o v 

Rahiiz, 184 AII2D 391, 392 [ lqt  IIept 19021). ‘The burden of establishing that the rcquested 

documeiits arc titterly ii-rclevaiit is on the person being subpoenaed (Velrz v Hunts Puiril Multi- 

Service C’cnler, Innc , citing Ger/z v l i ichndr ,  233 AD2D 36h, 366 [2d IIept 19961 ). 

The documents at issue lierein seek the following information: (a) siniilarly structurcd 

transactions in which the STOLI Participants have participakd (including the Lobel and Kramer 

transiictions), (h) tlie relationship among lhc S‘TOIJ Participants, (c) the S‘I’OLT Participants’ 

understanding, marketing, and mutual correspolldence with respect to STOLI policies and 

insurable interest requircments, Id) financing, revenues, and costs with respect In STOLI 

tr,msactions, (e) invcstigations and teniiiiiatiolis that involved some insurable interest or STOLI 

concern, and (9 the owner-ship, management, structure, creation, and general business purpose of 

Life Product. 

Tlic allegcd close relatioilship among the STOLl Participants, together with a pattern of 

procuring policies pursuant to similar arrangements, may indicate that the transfer at issue in this 

case was part of a STOLI schetnc comniittcd hy lhlJ Lockwood wi/ne.sse.s pertaining to other 

polioics, but would havc 110 bcariug on whether Mr. Ixvinson intended to parlicipalc in such a 

scliemc. Tlicre is no indication thal the documcnts at issue hcrein, as they pertain to other 

policics not ;it i ssue herein, may, in any matmcr, disclose the iritunt of Mr. Levinson to obtain the 

Policy as a participaii1 in  a STOIJ schcmc. As thcre arc no fraud or conspiracy clainis allegcd 
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against tlie Lockwood Witnesses or dcfendants, the documents sought arc irrclevanl to plaintiffs 

claiin herei 11. 

Ilowcver, since the documents regarding Phoenix’s policy with “Kramer” are relevant to 

defcnd the dei-indants’ GRL 5349 counterclaim, such records are discoverable. 

c‘o 1-1 c 111 si 011 

Bascd on the forcgoing, it is hereby 

ORnlXED that the inotioils of nun-party witncsses Steven I ~ ~ l t w u o d ,  Lockwood 

Pension Services, Inc., Tall Trec Advisors, and Life Product Clearing LLC for an order, pursuant 

to CPLR $2304, to quash and/or modify, and lor  a prutectivc order, pursuant to CPLR $3 103, 

regarding deposition subpoenas and subpoenas d w e s  tecicm scrved by plaintiff Phoenix Life 

Insurance Company is granted, with the exception ol‘ thc documents regarding Phoenix’s policy 

with “Krariier” that are relevant to plaintiffs defense ol‘ defendants’ GBL $349 counterclaim; 

and it is lurther 

ORDERED that the movants serve a copy of this order with notice of entry upon all 

parties within 20 days of ciitry. 

This constitutes the dccision and order of the Court. 

Dated: May 29, 2009 

I-Ion. Carol Robinson Mmcad, J.S.C. 
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