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MASSAMBA TKTAM and MASSAMBA T H l A M  d / b / a  
CAYOR SPORTSWEAR, MASSAMBA THIP,M d/b/a  
CLAWANE FASHION, DECISION AND ORDEK 

_--_ 
Jane 

__----- 
Solomon 

In t.h 

, J.: 

is a c t i o n  allegi 

X 

ng, among other t h i r i g s ,  

P l a i n t i f f s ,  

-ayainst- 

eviction and property darnaqe, defendant Tuck-It-Away Associates, 

L.P. moved to dismiss Y.hc complaint pursuant to ei-ther CPLH 3211 

(a) (4) for a p r i o r  act  i n n  pending ,  or CPLR 3211 ( a )  ( 7 ) ,  f o r  

failure to state a cause of' a c t i o n .  Plaintiffs Massamba Thiam 

and Massamba T h i a m  d / b / a  Cayor Spor t swcar ,  Massamba Thiam d /b / a  

Clawane Fashion (together, Thiam) cross-move for a d e f a u l t  

judgment. B o t h  p a r t i e s  a l s o  a p p l y  tu sanction t h e  other fol: 

f r i v o l o u s  behavior, 

I. Background 

For many y e a r s ,  Tuck-It-Away operated a self-storage 

facilities in a p r o p e r t y  it owned l o c a t e d  iit 1901 Park Avenue in 

Manhattan. 

p u r s u a n t  to a one year lease (Leaue) (Notice of Moti.on, Ex. A )  

Thiam rent.ed "S t .ud io  31" of t,he s ta rage  f a c i l i t y ,  
EA, 
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t h a t  expired i n  June 1994, a f t e r  which T h i a m  remaj-ned as a month- 

to-month tenant. Paragraph  -10 of t h e  ],ease provides t.tiat if t - h e  

premises are acqu i red  by emi-ncnt  domain for a n y  public or quasi- 

public p ~ r p o s e ,  t h e  Lease s h a l l  Lerminal..e as of the dakc of l-.i.tle 

v e s t j n y .  

p rope r ty  after the prope r ty  was condemned. 

Thi .s  action a r i s e s  f r o m  the rernoval of plaintiffs' 

Accordincj to t h e  veritied complajnt, l h i a m  operated a 

sewing f a c t o r y  f o r  the assembly of precut.  garmerits in romn 31 for 

more t h a n  15 years. Thjam alleyes that.., bet-ween March 17 and 

March 29 ,  2006, while he was out. o f  the C O U ~ ~ K Y ,  Tuck-It-Away 

illegally e v i c t e d  his b u s i n e s s  from the premises, and  des t royed  

personal propert-y belonging to the busines:: . 

Tuck-It-Away submits e v i d e n c e  that in 2005 the building 

was s u b j e c t  to condemnation b y  Consolidated Edison Corporation of 

N e w  Y o r k  (Con E d ) ,  and t h a t -  T h i a r n ,  and the o t h e r  t e n a n t s  of the 

building, had been n0 t . i  Ei.ed of \:he pend ing  condemnation and 

demol i t i -on  and g i v e n  many opportunities to r-ernove t:hcmseIves and 

t h e i r  p r o p e r t y .  

Con Ed that it. wished to condemn, and then demol . i sh ,  [;he 

building. In response to this t u r n  o€ events, defendant  and Con 

t:d en tered  i .nto a contract of  sale ( C o n t r a c t )  ( N o t i c e  S I €  Mot-ion, 

Ex. B.), whereby Con Ed purchased the property puEsuant  to New 

York Transportation Corporatio;ls  Law B 11 (3-a) - T h i s  statutory 

provision allows for the purchase of p r o p e r t y  by C o n  Edison in 

In December 2005, Tuck it Away was noti€i .cd by 
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lieu of  condemnation of the Ljroperty.  Pursuant to the C o n t r a c t ,  

the building was to be delivered to Con Ed vacant. 

Thereai‘ter fo l lowed  a succession of notices t.0 

defendant‘s tenants j .n forminy  them of the sale and impending 

closure of t h e  h u i l d i - n g  ( s e c  Notice of Motion,  E x s .  C, D, E). 

Each notice informed t h e  tenants k h a t  st-orage units had been set 

aside for them elsewhere in one of defendant’s o t h e r  f a c i l i t i - e s ,  

and t h a t  d e f e n d a n t  would re loca te  the ciis tomer’ s property to ‘he 

new l o c a t i o n ,  i f  it so desiIed, with f r e e  use of defendant‘s 

3.abor and t r u c k s ,  and  other moving s u p p l i e s .  Defendant m a i n t a i n s  

t h a t  these notices were sent to T ’ t i i a m . ’  

The f i r s t  riotice indicated that t e n a n c i e s  would 

terminate on December 31, 2 0 0 5 .  Ex. C. The d a t e  was extended to 

January 31, 2006 (Ex.  D), and then t,c) March . l 6 ,  2006 {Ex. E}. On 

or about March 8 ,  2006, d c f e n d a n t  posted a s i g n  on t h e  building 

w h i c h ,  in bold l e t t e r s ,  announced t h a t  the building would close 

down as of Mar-ch 17, 2006 (No t i ce  of Motion, Ex. F ) .  The 

b u i l d i n g  was d u l y  c losed .  At.  that.. time, defendant’s c o n t r a c t o r s  

entered t h e  b u i  1 ding to prepare it f o r  denol i  tj on, which  included 

making holes  in t.hc floors. T l i i s  act~ivil:y allegedly rendered t h e  

b u i l d i n g  unsafe. 

D e f e n d a n t ’ s  ger ieral  manager, Hanna Hanna (Hanna) in 

’ O n l y  o n e  of t h e  n o t i c e s ,  F,x. C, hears  d nol:ation that it 
was sent to T h i a m ,  a lo r ty  wil lh  a c e r t i f i e d  mail r e c e i p t .  The 
nutxce was s e n t  to T h i a m  at the storage f a c i l j t y .  
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h i s  affidavit, alleges t h a t  he had many conver sa t ions  w i t h  Thi.arn 

from November 2 0 0 5  until March 2006 about t h e  closure of t h e  

building. Hanna claims that T h  iam act .uaLly surveyed a l t e r n a t i v e  

s t o r a g e  space.  

space, as  well a s  a11 of the other- offers of assistance whi.ch had 

Hanna main ta i -ns  that Thiam was offered the new 

been extended tn the o t h e r  t e n a n t s .  

Regard less ,  Thlam and his employees f a i l e d  to remove 

all of Thtam’s possessions from t h e  b u i l d i n g  before  it became 

u n s a f e  f o r  them to remain. Consequently, T u c k  il: Away removed 

t-he remaining prope r ty  arid s torcd  it at.  a n o t h e r  of i t s  

f a c i l i t i e s ,  in t h e  Bronx.’ The entire saga was communicated t o  

Thiarn’s counsel i.n a l e t t e r -  da1.ed March 1 3 ,  3.006 ( N u t i c e  of 

Mot-ion, Ex. G). 

By order to show cause d a t e d  March 15, 2006, T h i a m  

commenced a C i v i l  C o u r t  action e n t j . t l e t i  Massamba T h i a n i  d / b / a  

Cayor Sportswear v Tuck It A w a y ,  L O P . ,  T.ridex No. 62701/07 ( C i v i l  

C o u r t  a c t i c ~ n ) ~  (id-, Ex. H). The action s o u g h t  (1) a n  orde1- 

restoring ‘rhiarn to possessiori; ( 3 )  a warrant of e v i c t i o n  aya i r i s t  

defendant ;  ( 3 )  a money j udgmen t  f o r  losses i n c u r - r e d  by Thiam, 

including a t t o r n e y ’ s  fees, for wrongfu l  e j e c t i o n ;  and (4) a 

judgment aga j .ns t  defendant  pursuant Lo Real Pr6pert .y  A c t i o n s  and 

Defendant claims that Thiarn‘s employees appear: to have  
moved o u t  much of Thiam‘s  p r o p e r t y  p r i o r  to March 16, 2006. 

The c o p y  of this document provj.ded to t h j s  c o u r t  is a13 
but unreadable. 
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Proceedings L a w  5 853,  f o r  t r e b l e  darnagcs. In l i g h t  of t h e  March 

2 3  l e t - t c r  arid Hanna' s a f f i d a v i t ,  these  c l a j m s  seem far-fetched.  

Thiam failed Lo appear .in c o u r t  o r i  March 29, 2006,  the 

ad journed  rcturn date of the o r d e r  to show cause, and t h e  motion 

was denied, and the proceeding dismissed (id., Ex. I). Later on 

March 29, Thiam moved, again by o r d e r  to show cause, to restore 

the case t.o the ca lendar  (id., Ex. J) - A f t e r  t h i s  o r d e r  to show 

cause was a d j o u r n e d  numerous Limes, an order datcci May 15, 200-1 

was made at 'Thiam's request, in which, w h i l e  still apparently 

dismissed, t h e  case was m a r k e d  "off: ca l enda r .  " 

Thiam t x o u q h t  t .he  present- a c t i o n  in J u n e  2008, 

asserting asserts four cau:;es of a c t i o v :  (1) b r e a c h  O F  c o n t r a c t ;  

(2) convcrsion; ( 3 )  n e g l i q e n t .  or i n t . e n t i o r m 1  damage to property; 

and  (4) prima f ac i e  tor t .  

Defendant asserts t h a t  t h e  present  action cannot s t a n d  

because i t  is barred by C P L R  3211 (a) (4)' under which a n  a c t i o n  

may be dismissed because there exists a prior pending a c t i o n .  

Defendant also s e e k s  dismissal under  CPLR 3211 ( a )  (7), on the 

ground that T h i a m  has failed to plead  any v a l i d  cause of  ac l i ion .  

Defendant  a l s o  would have this c o u r t  find Thiam's a c t i o n  in 

bringing this suit  sanct- ionab1.e  - 

Thiam claims t h a t  he is cr i t j - t led to a d e f a u l t  judgment.  

Thiam purports to h a v e  commenced t:ltis ac t . i on  by means of 

substitute service upon a person of suitable age and discretion 
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on August 1, 2008, by hariding the pleadings to FIanna at. 

defendant's place of business, followed by m a i l i n g  a copy to an 

a t t o r n e y  at: the firm representing d e f e n d a n t  in t h i . s  ac t . i on  (Aff. 

of Substitute Service, 'l'hiam Cross Motion, Ex. 1 3 ) .  lie a rgues  

t h a t  defendant's p r e s e n t  motion was n o t  served unt . i .1  November 26, 

2008,  which  wouI.d render  it u n t i m e l y ,  unless se : rv ice  was n o t  

proper1.y made. In the a l t e r n a t i v e ,  Thiam cross-moves for 

consolidation of the two a c t i o n s  should the C j - v i L  C o u r t  actinn be 

deemed a p r i o r  pend ing  a c t i o n .  

defendant .  

H e  also seeks sanctions a g a i n s t  

X I .  Discussion 

A. Cross Motion for D e f a u l t  Judgment 

Thiam ha3 not established h i s  e n t i t l e m e n t  to a d e f a u l t  

As d e f e n d a n t  p o i n t s  u u t ,  Thiam served defendant as if judgment .  

defendant. were a " n a t u r a l "  person under: CPLR 308 

one c o u l d  make substitute servjc:e, by service on a person of 

s u j - t a b l e  age and discretion. However:, de fendan t  is a 

corpora t ion ,  r e q u i I i n g  ser-vice pur suan t .  to CPJJ?  31 1. ( a )  

servj-ce upon an " o f f i c e r ,  d i r e c t o r ,  managing or g e n e r a l  a g e n t ,  OL 

cashier or assistant cazhier or t o  a n y  other agent authorized b y  

appoi.ntment or by law to receive service,"  or, service under- 

section 3 0 6  u f  t . h c  Business Corporations Law, 

of State. 

f a c i l i t y ,  Thi-arn's  process server  made no e f fo r t .  to a.scertaj .n 

( 2 ) ,  upon whom 

(11, by 

upon t h e  S e c r e t a r y  

While Hanna js a pr0pe r t . y  manager a t  a Tuck-It-Away 
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Hanna's status as an a g e n t  authorized to accept service 011 

defendant corporation, and h i s  se rv ice  upon Warina as a s u b s t i t u t e  

pe r son  of suitable a g e  and discretion ori d e f e n d a n t  w a s  n o t  

p roper .  

represent.ed defendant  in t h e  C i v i . 1  C o u r t  actiori  is of no 

consequence.  Theretore , w h i l e  defendant does not d i s p u t e  

r e c e j v i n g  the summons, d e f a u l t  judgment a g a i n s t  it is not 

appropriate because Thiam has not. shown t h a t  he made proper 

se rv ice .  

B .  Motion for Dismissal 

Maill-nq the p l e a d i n g  to an a t t o r n e y  who a p p a r e n t l y  

i, Failure to State a Cause of Action 

P l a i n t i f f ' s  c l a i m s  f o r  breach of contract and 

conversion appear unsus t .a inab1e  in J , i g h t  of the month-to-month 

t e n a n c y ,  t h e  adequacy o€ the n o t i c e  to move, and the e f f o r t s  to 

s t m e  thal; which 'rhiam's employees d i d  riot move from the space. 

Mr, Hanna's affidavit is not specifically r ebu t t ed ,  and if 

be l i eved ,  would put, an end to this a c t i o n .  

t.o dismiss under CPLK 3211 (a) (7), t , h c  c o u r t  j s o b l i g a t e d  t-0 

accept as t r u e  t h e  facts a l leged  in the c o m p l a i n t  and to g i v e  

p l a i n t i f f  the benefi t :  of every possible f avorab le  in fe rence  (Leon 

v Martinez ,  84 N Y 2 d  8 3  [lY94]). 

the elements of t h e s e  t w o  c la ims ,  dismissal may not be g ran ted .  

However, on a motion 

S i n c e  the complaint makes out 

On the other  hand,  P l a i n t i - f f ' s  claim fo r  prima facie 

t o r t  .is totally without merit, and will be dismissed. The 

7 
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dismissed if t h e r e  i s  “ a n o t h e r  a c t i o n  p e n d i n g  between t h e  same I 
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p a r t i e s  for t h e  same cause o f  action" in a n o t h e r  court. The 

C C U E ~  "need n o t  dismiss upon this g r o u n d  buy. may m a k e  such order 

as j u s t i c e  requires [ . ] " 

The c o n t e n t i o n  by both parties here  that t h e  Civil 

such t h a t  one wants this case C o u r t  a c t i o n  i s  s t i l l  p e n d i n g ,  

di-sniissed and the o the r  w a n t s  them consolidated, is wrong. The 

record on t h i s  motiorl  shows t h a t  Thi .am neve r  obtained s, vacatur 

of the dismissal. in t h e  C i v i - L  Court. 

marked off., restoration by t h i s  court is not n v t i i l a b i e  to him. 

Moreover, if t h e  C i v i l  c o u r t  ac t ion  i u  a l - ive ,  consolidation o f  

redundant claims seems unwise .  C l a r i f i c a t i o n  of t h e  s ta tus  of 

t h e  Civil C o u r t  matteL niay bc had there as, pursuant to a 

separa te  order, the claims whj7ch remain a r e  transferred to it 

undel: CPLK 325 (d). 

If fie had, a n d  it t.hen was 

If, in the end, t . h c  a c t i o n  is dismissed on t-he merits, 

the defendant t h e n  may s e e k  sanc t . ions .  

requests for sanctions a r e  denied. 

On these motions, both 

Accord ing ly ,  i l l  j.s 

ORDERED t h a t  the mot ion  of &€endant-  Tuck-I t . -Away 

Associates for- an order d i s m i s s i n y  t.he complaint.. is granted to 

the extent t h a t  the causes of acti-on for prope r ty  damage and 

prima f a c i e  tort are dismissed,  and the claim for punit.-ve 

damages is s t r u c k ,  and the Clerk is directed t o  enter judgment 

a c c o r d i n g l y ;  and it f u r t h e r  is 

ORDERED t h a t  defendant s h a l l  serve an answer w i t h i n  

9 
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ENTER: 
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2 

At un 1 . d u a Z  Assignment Parl 
ihhe Supreme Court of the State c f N m  York, held in 
and for the Comty o f N m  York, uf the courthouse 
thereof in the County of New York el&, md Stare o j  
New York,onche p o f  ~ I - M  f , 2 0 2  

re.  . 
2 . ;  .+ 

N: 
JUSTICE. PRE-NOTE OF LSSUE 

ORDER OF TRANSFER-325(d) 

It appemhg that the Civil Court of the City of New York has jurisdiction of the parties to this action and 

rsuank to Rule 202.13(a) of the Uniform Civil Rules for the Supreme Court and the County Court, it is 

ORDERED, that this caw bearing Index Number :",/o 33 - ob be, and it hereby is, removed 

)m this court and transferred to the Civil Court of the City of New Yo& County of New York, and it is 

ORDERED, that the clerk of New York County shall transfer to the clerk of the Civil Court of the City 

New York, County of New Yo& all papers in this action now in his possession, upon payment of his proper 

:s, if any, and the clerk of the Civil Court of the City of New Yo& County of New York, upon service of a 

rtified copy of this order upon kim and upon delivery of the papers of this action to him by the clerk of the 

xmty of New York, shall issue to thh action a Civil Court Index Number without the payment of any 

lditional fees, and it is further 

ORDERED, that the aboveentitled cause be, and it is hereby, transferred to said Court, to bO heard, tried 

md determined as if originally brought therein but subject to the provisions of CPLR 325(d). 
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