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SOFIA FRANKEL, 

Petitioner, 

,against- 
Index No. 115836/08 

JEFFREY SARDIS, LAUREN SARDIS, JAS 
HOLDING CORPORATION, GOLDMAN SACHS 
& CO. , arid LEHMAN BROTHERS, INC. , 

Re sponderit s 

against respondents to vacate or modify an arbitration award 

rendered against her in an arbitration before the Financial 

Service Regulatory Authority (FINRA), claiming that the 

arbitrators ruled on a matter not submitted to them in rendering 

the award. Respondents Jeffrey Sardis, Lauren Sardis  arid JAS 

Holding Corporation (together, respondents) cross-move to confirm 

the award. 

I. Background 

Frankel was a trader who worked f o r  respondent Goldman Sachs 

& Co (Goldman Sachs) from 1994 until 2000, and then for 

respondent Lehnian Brothers from 2 0 0 0  until 2008. Respondents had 

Brothers, following petitioner's move from Goldman Sachs. 
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111 May 2004, respondents commenced an arbitration in front 

of FINRA's predecessor, NASD, against all of t h e  named 

respondents, claiming that F r a n k e l  had committed f r a u d  by 

o b t a i n i n g  discretionary c o n t r o l  over their accounts, arid then 

overtrading on high margin, and charging large commissions and 

other cos t s ,  so as to cause respondents considerable damage 

during the time she worked for both G o l d m a n  Sachs and Lehmaii  

B ro the r s .  C l a i m s  against Goldman Sachs and Lehrnan Rro t -he i - s  were 

based on negligent h i r i n g  and retention of petitioner. 

Respondents filed a 44-page Statement of Claim with FINKA, 

detaj.1i.g the wrongs allegedly committed against  t h e m  by 

petitioi-ier, Goldman Sachs and Lehman Brothers. In conclusion, 

respondents' "Damages" clause sought various categories of money 

damages "against Goldman Sachs and Frankel, jointly and severally 

. . .  . "  In the next paragraph, respondents delineated several 

categories of loss "against Lehman Brothers _ . _  . "  There was no 

paragraph in the Damages clause for a joint and several recovery 

against petitioner and Lehman Brothers, as there was between 

petitioner and Goldman Sachs. 

Thirty-seven hearings were held over a period of t w o  years. 

During the course of these hearings, substantial evidence was 

offered to indicate petitioner's alleged wrongdoing while she was 

e r n p l q ~ ?  by brith firms, incliJding, as applicable here, zcts which 

occurred while she was employed by Lehman B r o t h e r s .  
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T h e  arbitration panel issued a determination on September 

19, 2008 (the A w a r d ) ,  Aff. of Geoffrey A. Mort, Ex. C. In the 

Award, in rhe section entitled “Relief Requested,” the panel 

noted that respondents herein “requested compensatory damages 

jointly and severally against Goldman Sachs and Frankel,“ in a 

specif icd amount I but that respondents “requested compensatory 

damages s o l e l y  against Lehrnan Brothers [emphasis supplied] “ iii a 

spec: i f i ?cI r7moiint . 

In t .he “ A w a r d ”  portion of the Award, the  panel found that 

“Goldman Sachs and Frankel are jointly and severally liable for 

and shall pay to the claimants $1,000,000 as compensatory damayes 

plus interest . . . - I r  However, despite the above language to the 

effect that respondents sought compensatory damages for Frankel’s 

acts while at Lehman Brothers solely against Lehman Brothers, the 

panel held that “Lehman Brothers and Frankel are jointly and 

severally liable” for damages to a11 of the respondents herein, 

in the total sum of $2.5 million. 

Petitioner brings t h i s  proceeding to vacate or modify the 

award to remove the language making her jointly and severally 

liable along with Lehman Brothers f o r  any damages respondents may 

have suffered due to Frankel’s actions while she was employed by 

Lehman Brothers. Petitioner notes that an Award should be 

m r \ d i f  ied i f  “ t h e  arbitrators ha.:? as..rardsci ~ E E  a matter  nrJt 

submitted to them and the  award shall be corrected without 

3 

[* 4 ]



affecting the merits of the decision upon t.he issues submitted. " 

CPLR 7511 (c) (2); Federal Arbitration Act, 9 USC § 110 (b) . '  

Thus ,  she argues that she should no t  be held liable jointly and 

severally with Lehrnan Brothers for any award due to her acts 

while at Lehman Brothers,' as the issue was not before the 

arbitrators, as indicated both in the demand to arbitrate and in 

the Award. Respondents, on the other hand, maintain that 

petitioner' s misfeasance while employed by Lchman Brothers was 

outlined in detail in the demand for arbitration, and forcefully 

b r o u g h t  Lo the fore throughout the 37 hearings, so khat all 

parties w e r e  well aware that petitioner would be implicated in 

any liability found against Lehman Brothers. 

11. Discussion 

It is settled law that "[aln arbitration award may be 

vacated on three narrow grounds: 'it violates a strong public 

policy, is irrational, or clearly exceeds a specifically 

enumerated limitation on the arbitrator's power"' M a t t e r  of 

U n i t e d  F e d e r a t i o n  of Teachers ,  Local  2 ,  A F T ,  A F L - C I O  v Board of 

E d u c a t i o n  of City School D i s t r i c t  of City of New York, 1 NY3d 72, 

79 ( 2 0 0 3 ) ,  quoting M a t t e r  of Board of Educa t ion  of A r l i n g t o n  

C e n t r a l  School D i s t r i c t  v Ar l ing ton  Teachers  F e d e r a t i o n ,  7 8  N Y 2 d  

'The  parties allude to both the  Federal Arbitration Act and 
New York law concerning the modification and vactur of 
arbitration awarda. 

'Lehrnan Brothers in now in bankruptcy. 
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3 3 ,  37 (1391). An award is irrational '"if there is no proof 

whatever to justify the award . . . [citation omitted] . " I  M a t t e r  

of Mat.ra B u i l d i n g  Corp.  v Kucker ,  2 AD3d 732, 734 (2d Dept 2003); 

see a l s o  Matter of E r i n  Cons txuc t ion  C o .  , Inc.  v M e l t z e r ,  5 8  AD3d 

729 (2d Dept 2003). Moreover, "courts are obligated to give 

deference t.0 the decisions of the arbitrator." M a t t e r  of New 

York Ci t y T r a n s i  t Au thor- i  ty v T r a ~ i s p o ~ - t  Workers ' U r i i  on of 

A n i c r j c ~ ,  Loca l  100, APL-CIO, G NY3d 3 3 2 ,  336 (2005). 

As previously indicated, under CPLK 7511 ( e )  ( 2 ) ,  an award 

may be mocljfied, rather than vacated, if "the arbitrators have 

awarded upon a inatter not submitted to them and the award may be 

corrected without affecting the merits of the decision upon the 

issues submitted. " 

It has a l s o  been held that '' [ a ] n  arbitrator can bind the 

parties only  on issues that they have agreed to submit, and 

whether the arbitrator has exceeded those bounds is a proper 

issue for judicial determination." Lackawanna Leather C o .  v 

U n i t e d  Food & Commercial Workers I n t e r n a t i o n a l  Union, APL-CIO & 

CLC D i s t r i c t  Union N o .  271 ,  692 F2d 536, 5 3 8  (8th Cir 19821, 

citing I n t e r n a t i o n a l  Association of M a c h i n i s t s  .& Aerospace 

Workers District 776 v Texas  Steel Company, 639 F2d 279, 283 (5th 

Cir 1981). "Thus if an arbitration panel rules on issues not 

presented to it by the parties, it has exceeded its authority and 

t.hp a w a r d  m i l s t  he v a r a t e d . "  M a t t e r  of D i g h e l l o  17 E i u s c o n i ,  673 F 
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Siipp 85, 87 (I3 Corin 1987), affd 843 F2d 1467 (2d Cir 1988). 

T h i s  rule is tempered, however, by the “strong preference 

for arbitrati 011‘’ reflected in court decisions. See e .  g .  Tclerior 

E a s t  Invest  AS v Altimo Holdings & Investments Ltd., 5 6 7  E’ Supp 

2cl 432, 4.39 (SI3 NY 2008). 

‘l’l-ie evidence from the hearings reveals (I.liaL the issue of 

petitioner’s pcrsonal liability for hcr misdoings w h i 1 , e  at Lehrnan 

Hrothers  was always in issue; was raised 1.n openii-13 statements; 

was the subject of testi-mony; and was referred to in closiiig 

brier::. Petitioner’s o w n  attorney questioned licr about her 

acti.ons w h i 1 . e  at Lehrnan Brotliei.-s, arid provided her  with t-l defense 

for those actions. Further, petitioner and Lehtnan Brothers 

brought a motion dismiss, seeking dismissal of the claims 

“against Lehman and Ms. Frankel (with respect to the Lehman 

period”) arid argument was made on behalf of both Lehman Brothers 

and petitioner. Although petitioner is correct in noting that no 

liability could be assessed against Lehman Brothers unless 

respondents established that petitioner committed wrongful acts, 

that does not change the fact that the arbitration was conducted 

as if respondents were seeking to hold petitioner jointly and 

severally liable with Lehman Erothers. 

Thus, even though the issue of joint and several liability 

’;J;l;; i i G L  i i i i L i d l l y  plcdd in the Damayes C ~ G U ~ E ,  the iss;ue -W-d  s 

fully litigated and defended by petitioner, who was aware from 
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the ori:;et: that she was a target in the arbitration.’ ( U r i i t e d  

B u y i n g  Sei-v. In t  ’1 Cor-p. v Uxii t e d  B u y i n g  Sei-v. Of Northeaster N e w  

Yor lc ,  I r i c . ,  38 AU2d 75, 79 (1st Dept 19711, aff’d, 30 NYZd 822 

(1972) [“the record discloses that the particular item w a s  

voluntarily submitted by the parties.. . [a] t no time did the 

petitioner or its counsel object to the consideration by the 

arbit-i-ator of the particular damage claims p u t  on the record f o r  

l i j s  detei-mination, and the parties must be deemed to have 

acquiesced in the submission of the same to the a r b i . t r a t o r ” 1  . 

Thex-efore, the arbitrators did not a c t  irrationally, or exceed 

t .hej r p o w e r - s  , by fashioning a remedy which tracked the sub] e c t  of 

the arbitration with regard to petitioner’s liability for her o w n  

actions while employed by Lehman Brothers. Even the courts, 

which are not as free as arbitrators to render determinations, 

could have merely amended the pleadings to the proof in this 

matter ( S o c i e d a d  Armadora A r i s t o m e r l i s  Panama, S . A .  v T i - i - C o a s t  

S t e a m s h i p ,  1.84 F Supp 738, 741 (SDNY 1960) [“[elven in the 

courts, supposedly beset by technical limitations of which 

arbitration is free, a pleading may be amended to conform to the 

’Petitioner, in a “Form U” entitled “Uniform Application f o r  
Securities Industry Registration or Transfer,” in which traders 
are  asked to answer numerous questions with regard to their 
employment, disclosed that she w a s  the subject of claims by 
respondents for wrongful activities at Goldman Sachs and Lehman 
Brothers, for acts occurring between 1999 through 2001. Thus, 
peti-tioner herself acknowledged that she was the focus of a claim 
for damages for her actions while at Lehman Brothers, and not 
j u s t  as a witness in respondents‘ action against Lehman Brothers. 
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proof"]  ) . 

Under these  circumstances, p e t i t i o n e r  cannot r e l y  on CPLR 

7511 ( u )  , to simply "modify" the decision. The modification 

sought, p e t i t i o n e r ' s  total release from any liability for her  

misfeasance while a t  Lehman Ero the r s ,  would "gross ly  affect the  

meri. ts of t he  decisiori  upon the i s sues  submitted, " by completely 

a l t e r i n g  the  na ture  of Lehman Brothers '  exposure to t he  Award, 

and respondcnts '  ability to collect on the Award. Thus ,  it is 

evi-dent  that p e t i . t i o n e r  i s  a c t u a l l y  seclririg partial vacatur' ,  not 

modif icat ion,  and, as stated above, she has no grounds f o r  such 

relief. 

Accordingly, t he  petition t o  vacate the a r b i t r a t i o n  award is 

denied, t he  c ros s  motion t o  confirm the award i s  granted,  and the  

proceeding i s  dismissed. 

Submit Order and Judgment on Notice.  

T h i s  Constitutes the Decision and Order of the Court. 

Dated: June 1, 2 0 0 9  

A 

ENTER : 
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