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SUPREMI.! CXIURT OF THE STATE OF NEW Y O N  
COUNTY OF NEW YORK: PART 5 

CHRISTINA DRAKE, liidcx No. 
1 03  748/00 

X ....................................................................... 

- aga1 I1 s t - 

THE Cl‘I’Y OF NEW YORK, 

Plaintiff Police Officcr Christina Drakc (“Plaintiff”) brings this action for 
personal injuries sustained during an aiitoriiobile accicieiit on June 4, 2004 
(“accident”), while she was on duty. Specifically, Plaintiff was a passenger in a 
New York Police Department (“NYPD”) Radio Motor Patrol (“RMP” or “police 
car”) that sprin out of control after a car turncd in front of the KMP while Plaintiff 
and thc drivcr were responding to an emergency call. Plaintiff alleges that her 
injuries were causcd and/or ccmpounded by the failure of the airbags within 11ic 
RMP lo deploy up011 impact. Plaiiitiff allcges that this fiiilure was caiised by 
Defendant City of New York’s (“City”) ncgligent iiiainkriancc oI‘ thc RMP. 

Currently before tlie court is Plaintiff’s motion to strikc thc City’s Answer 
based upon the City’s allegcd spoliation of‘ cvidcncc. Plaintirf claims that thc City 
wrongf-iilly deniolislied the RMP when it was on notice of‘ impcnding litigalion in 
connection with the accident. The record establishes that, 011 July 13, 2006, 
Plaintiff filed a Noticc of Claim with tlie City in connection with the accidcnt, 
wherein Plaintiff specifically allegcd that tlic City bbfail[cci] to repair and maintain 
[the] vchiclc’s air bags,” among other things. On liily 2 1, 2006 - eight days after 
Plaintiff scrvcd her Notice of Claim and six weeks after the accident - the KMP 
was demo1 islied by the NYPD. Plaintiff subscqucntly cornmcnccd this action by 
filing a Summons and Complaint on November 28, 2006. The City scrvcd its 
Answer on January 25,2007. 

Plaintiff claims that thc City’s destruction of the RMP deprives Plaintiff of 
tlie key piece of evidence required to make out her case against the City, and that 
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striking the City’s Answer 0 1 1  the grounds of spoliation is warranted siiicc the City 
destroyed the car ( 1 )  despite tlic [act that the City either knew, or reasoiiahly 
should have kraowii that litigation was likely, given the nature and severity of the 
accident; and (2) that the City was in f i c t  aware of impcnciiiig litigation, based 
13p01i Plaintiffs scrviiig a Notice OF Claini upon tlic City prior to the RMP’s 
destruction. Plainti ft‘ submits an Affinmtion in Support. Annexed to the 
A Ffiniiation 11s exhibits are portions of Plaintiff’s 50-11 ti-atiscript; thc NYPD’s 
accident report; portions of Plaintiff’s dcpositioii transcript; Plaintiffs Notice of 
Claiiii; copies of the pleadings; :in Affidavit of Plaintiff’s cxpcrt, Terrence Fischcr, 
whcrcin MI-. Fisclicr states that “it  is impossi blc to determine why the airbags did 
not ckploy,” based upon the City’s destructioii of the K M P  before Plainliff had the 
opporlunity to perforti1 an inspcction; and what Plaintiff states is the sole 
photograph of the RMP takcn allcr the accident. 

The City has subriiittcd an Affirmation in Opposition. 111 it the City argues 
that the drastic sanction of striking the City’s Answer is unwarranted because ( 1 )  
the City’s destniction of the KMP took placc prior to thc commcncenient of 
litigation and was not a willfill attempt to dcstroy evidence; a i d  (2) contrary to 
Plaintill’s assertions, the R M P  is not csscntial to proving hcr case, reasoning that 
Plaintifl‘ can rcly on maintenance and repair records, photographs, testimony, and 
vehicle spcciiications of tlic niake a i d  modcl of the RMP. Anncxcd to the City’s 
Affirmation :is exhibits arc the City’s respoiise to the Casu Scheduling Order; thc 
deposition transcript of Melissa Clark, tlie policc officer who was driving the R M P  
at the time of the accident; and Plaintiffs expert witncss disclosure. 

Dismissal against a party on the grounds of spoliation of evidence is 
appropriate when “a party alters, loses or dcstroys key evidence bcforc it can be 
exaniiiied by the other party’s cxpcrt.” The loss or dcstructioii of evidence riccd not 
be the result of willfd conduct or bad faith 011 the part of thc spoliating party, as 
courts have recognized that a party’s nicrc negligence can causc eqiially fatal 
results to a party’s prosecutioii or defensc of‘ a11 action. Furthcr, the sanction of 
striking a pleading can be warranted in cases where the destruction or loss 01’ kcy 
cvidcncc occurred prior to litigation, il‘ the spoliator was on riotice that the 
evidence might bc necessary in future litigation (Std. Fh-e 117s. Co. v. Fed. PLK. 
E k ,  Co., 14 A.D.3d 2 13, 2 18-20 [ 1 st Dept. 20041). 

City ui-ges that tlic drastic sanction of striking the City’s Answer based upon 
its destruction of tlie RMP is unwarranted, citing Muizjy’urui~ir~u v. City of New 
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Yoik (2007 NY Slip Op 50298U [Slip. C‘t. Qweiis Cty. 20071, uff’’d . _  S5 A.D.3d 569 
[211d Dcpt. 2008]), for support. In that case, the plaintiff, a police officer, had 
coiiiiiieiiccd a lawsuit alleging personal iiijurics sustaiiied from an automobile 
accident involving a police car in which lie was a passcngcr. Like Plaintiff in this 
mattor, the plaintiff i n  Mu~~qiirrwc’iriu all~gcci, ititcr ulicr, that h c  policc car’s air 
bags failed to deploy due to a defect. The plaintiff served a Noticc of‘ Claim 
appro xi mat e 1 y t 11 ree 111 o 11 t 11 s aft e r t h L‘ accident . Ap p rox i mat e 1 y seven w eck s aft cr 
plaintiff filed his notice of claim, tlic City sold the damaged vehicle in  an auction. 
The purchaser subsequently sold the veliiclc to a salvage company after using i t  fbr 
parts, depriving ttic parties of an opportunity to inspect thc vchiclc. Cieiieral Motors 
(“GM”), a co-defendant, moved for dismissal of the plaintiff’s complaint, or for 
suimiary j udgr-ricri t dismissing the City’s cross-claims against GM based iipoi~ tlic 
spoliatioii of evidencc. 

In denying tlie plaintifrs iiiotion, the Hon. Phyllis Orlikofl‘ Fliig found that 
dismissal on tlie grounds of spoliation was unwarranted because (1)  there was no 
cvidcnce that the City sold the police car with i l l  intcnt; and (2) GM failed to 
establish that the City’s conduct “frttally compromised its defense or left i t  without 
the nieans to defend the action” (id. at *2) (citations omittcd). With regard to thc 
second point, Justice FILLS noted that GM could pursue its defeme by inspecting 
vchiclcs of thc same iiiakc and model, inspection of photographs providcd by the 
plaintiff, and inspcction of maintenance and repair records of the veliiclc providcd 
by thc City (id.). Tlic court also noted that the City was eqiially pi-e.judiced by the 
loss of the police car‘ - another factor weighing against dismissing its cross-claims 
against GM (id. at “2-3) (citations omittcd). 

Based upon the foregoing, Justice F l ~ g  dcnicd GM’s iiiotioii without 
prcjiiiiicc to GM potentially moving for a “lesser sanction at the timc of’ trial upon 
a showing or  genuine prcjudicc” (id. at “3) (citations omitted). 

Herc, there is nothing in the record to suggest that the destruction of the 
RMP was conmissioiied in  bad faith in a willful attempt to destroy valuable 
evidence. The destruction of the RMP does not strike a fatal blow to PlaintiFf‘s 
lawsuit, as Plaintiff‘s cxpcrt has altcmatc and reasonable means by which to 
conduct his aiialysis (e.g., other cars of the samc makc and model; NYPD 
maiiitenaiice and inspection reports, and at least one photograph of’the RMP, taken 
after the accident). Nevertheless, Plaintiff should not be denied thc opportunity to 
move for lesser sanctions at the time of trial, such as requesting that the trial court 
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instruct the jw-y that it niay di-aw ail adverse iiifct-cncc against the City based upon 
its dcstruction of the RMP. (SCP, PJI2d 1 :77.1). 

Whei-eforc, i t  is hereby 

ORI>EKED that Plainli f‘fs motioii to striko the City’s Answer is dcnicd 
without prcjirdicc to iiiovc for lcsscr sanctions against the City at tr ial .  

‘I’his constitutcs thc dccixioii and ordcr of’tlie court. All other reliefrcqucslcd 
is dctiicd. 

Datcd: June 3 ,  2009 . .. - . 
EILEEN A. KAKOWER, J.S.C. 
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