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MOTION CAL. NO. 

The following papers, numbered 1 to 

Notice of Motton/ Order to Show Cause - Affidavits - EX 

Answering Affidavits - Exhibits 

Replying Affidavits 

7 ’Cry 

Cross-Motion : &s E1 No n l  

Upon the foregoing papers, it is ordered that thla motion 

In accordance with the accompanying Memorandum Decision, it is hereby 

ORJIERED that the motion by plaintiff Harold H. Adams, Jr., as trustee of the Hue1 1). 

4dams, Jr. ‘I’rust for summary judgment in lieu of complaint, pursuant to CPLR $321 3, against 

lefendants K.C. McDaniel, in her capacity as executrix of the Estate of Mary Anne Swint 

Bennett, and the Estate of Mary Anne Swint Bennett, is denied; and it is further 

ORDERED that defendants’ cross-motion for summary judgmcnt dismissing plaintiffs 

Complaint, pursuant to CPLR $3212, is granted; and it is further 

ORDERED that the action is hereby dismissed; and it is further 

ORDERED that plaintiff serve a copy of this order with notice of entry upon all parties 

within 20 days of entry. 

The Clerk may enter judgment accordingly. 

That constitutes the decision and order of the Cowt. 
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Plaintiff, 

-against- 

K.C. McDANIEL, as EXECUTRIX of the ESTATE 
OF MARY ANNE SWINT BENNETT, and the 
ESTATE OF MARY ANNE SWINT BENNETT, 

MEMORANDUM DECISION 

Index No. 1 14905/08 

DECISTON/ORDER 

In this action, plaintiff‘ Harold H. Adarns, Jr., as trustee of the Hue1 D. Adam,  Jr. ‘Trust 

(“plaintiff’), seeks an ordcr, pursuant to CPLK $32 13, for summary judgment in lieu of 

complaint against defendants K.C. McDaniel (“Ms. McDaniel”), in her capacity as executrix of 

the Estate of Mary Aime Swiiit Bennett, and the Estate of Mary Anne Swint Bennett (the 

“Bennett Estate”) (collectively, “defendants”). 

In responsc, defendants cross move for summary judgment dismissing the underlying 

Complaint i l e d  in Soiith Carolina, pursuant to CPLR $3212. 

h’’ciclud Background‘ 

Mary Aime Swint Bennett (“Ms. Hennett”), a rcsiderit of New York City, passed away on 

November 15, 1995. Ms. McDaniel, Ms. Bennett’s attorney during her life, scrved as executrix 

Information is taken from plaintiffs motion, which comprises an affirmation from plaintiffs attorney 1 

Wolfgang Heimerl (“Ms. I Ieirnerl”) and a memorandum of law, and defendant’s cross-motion, which comprises an 
affimiation from defendants’ attorney Douglas R.  Rosenweig (“Mr. Rosenwcig”) and an affidavit from MS. 
Mc Dan iel. 
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of the Bennett Eslate froin I995 until her discharge in May 2002. 

At the tiiiic or  her death in 1995, Ms. Bennett held a purchase money mortgage from Huel 

Adanis (“Mr. Adams”) on her hrmer residence, which required monthly payments. Mr. Adams 

failed to make several payments. While scrving as executrix, Ms. McDaiiiel pursued the 

collection of the monics owed. In the course of her collection eflort, Ms. McDaniel was advised 

and offered as an excusc for nonpayment that Mr. Adanis was psychiatrically disabled and that 

his affairs were in the hands o f a  trustee. The collection efforts were scttled after the Huel I) .  

Adains Trust (the “Trust”) paid the niortgage in full. On November 26, 20U1, Ms. McUaniel sent 

the note, mortgage and a statement of release and satisfaction to the Bennett Estate’s attorneys, 

who, upon information and belief, delivered them to the law firm representing Mr. Adanis or his 

trustee. 

Ms. McDaniel’s discharge as executrix was delayed by a contested accounting 

proceeding. A seltleiiient of the accounting proceeding was reached in 2001, six years after Ms. 

Bennett’s death, and submitted for approval by New York County Surrogate Renee R. Roth 

((‘Surrogate Koth”). On January 15, 2002, Surrogate Roth, issued an order stating that the 

inalters iii dispute were settled (see the “Settlement Order”). Thereupon, Ms. Mcnaniel 

submitted her final accouiitjiig and rcquest for discharge. On May 29, 2002, Surrogate Roth 

accepted Ms. McDaniel’s final accounting (see the “Discharge Order”). The Discharge Order 

states: 

[Alfter inaking the payments and distributions directed by the surrogate and alter 
complying in all respects with the provisions of the decree: K.C. Mcnaniel as Executrix 
of the Estate of Mary Anne Swint Bennelt be and hereby is released and forever 
discharged of and from all claims, liability and accountability whatsoever for her acts, 
traiisactions and omissions, if any, as such Executrix, including all matters and things 
continued in the account as filed herein and in this decree. (Discharge Order, pp. S-9) 
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The Dischargc Order was entered on May 30,2002. 

In October 2002, Carol H. Gunter, counsel lor Mr. Adams, contacted Ms. McDaiiiel by 

telephone and in writing and advised that she could not lind the mortgage-satisfaction papers 

(“October 2002 letter”). Ms. Mcnaniel advised counsel that she had bccn discharged as 

exccutrix o l  the Rcnnett Estate and was not in a position to have any further dealings with its 

asscts. She referred counsel lo Ms. Bennett’s residual legatees for any further issues i l l  regard to 

the note and mortgage. 

O n  January 30, 2003, Elizabeth Van Doreii Gray, counsel for Mrl Adams, demanded that 

Ms. McDaniel provide a recordable satisfaction of the mortgage. The letter states: “It is my 

understanding that you are the Executrix of the Estate of Ms. Bennett and, as such, arc obligated 

as lier legal representative to provide this morigage satisfaction” (“January 2003 letter). Again, 

Ms. McDaniel advised counsel that she had been discharged as the executrix since May 2002 and 

did not have the authority to have any further dealings with the assets of the Bennett Estate. She 

further suggested that counsel approach the residual legatees. 

Plaintiff contends that after the Trust paid the mortgage, the mortgage was not recorded 

as satisfied. On four separate occasions, plaintiff tried to have Ms. McDaniel satisfy the 

mortgage, to no avail. As a result, plaintiff sought judicial intervention to have the mortgage 

deemed satisfied. 

On May 15, 2003, plaintiff filed a Summons and Complaint against defendants in South 

Carolina. Neither Ms. McDaniel nor the Rcnnett Estate answered [he Complaint. 

On March 4, 2004, plaintiff filed a “Motion for Judgment by Default.” On June 10,2004, 

the South Carolina Court of Common Pleas, Ninth Circuit (the “South Carolina court”) granted 

3 

[* 4 ]



plaintiff’s motion, ordering that the iiiortgage be marked as satisfied and finding defendants 

liable, jointly arid severally, for $25,000 in  pcnalties and $3,264.88 in costs and fees (“Default 

Judgment”). 

Plaint!Ts Motion 

Plaintiff now requcsts that this Court cnter summary judgment against defendants on the 

basis of the Default Judgment. Citing South Carolina’s long-arm statute (South Carolina Code 

Amiotaled $36-2-803), plaintiff contends that the South Carolina court had personal jurisdiction 

over Ms. McDaniel. As Ms. McDaniel was the executrix and represented the Bennelt Estate, she 

performed scrvices and or conducted business within the state of South Carolina, thus mecting 

the reqiiirements for jurisdiction under $36-2-803. Accordingly, the Default Judgment against 

Ms. McDaniel was properly entered. 

Dcjindants ’ O‘vuss-Motion 

Defendants argue that it is “beyond dispute” that Ms. McDaniel was not the executrix at 

the time the underlying South Carolina Complaint was filed in May 2003, or at the time the 

Default Judgment was entered in June 2004. Ms. McDaniel had been discharged as executrix in 

May 30,2002, a lull  year prior to the commencement of the underlying lawsuit, defendants 

contend, citing the Discharge Order. Defendants also contend that at no time did Mr. Adams, his 

trustee or any of their attorneys appear or raise any issue in the New York County Surrogate’s 

Court or in  regard to the final accounting or discharge of Ms. McDaniel. 

First, defendants argue that there is no evidence that the South Carolina court had 

pcrsoiial jurisdiction over Ms. McDaniel. Plaintiff fails to enumerate the specific section of 

South Carolina’s long-arm statute on which he relies. A closer look at $365-2-803 demonstrates 
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that there is 110 specific mention of an executor, and there is no indication that Ms. McDaiiiel 

“transacled any busiiiess” in the state of South Carolina. Ms. Bennett was a resident ol’New 

York, and Ms. McDaiiiel never traveled to Soulh Carolina to conduct any busiiiess as an 

executrix, in regard to the iiote and mortgage or otherwise. This inattcr was litigated solely in the 

Surrogate’s Court of New York County, defendants argue. 

Defendants furlher argue that plaintiff does not citc any facts or caselaw that suggests that 

Ms. McDmiel should bc dccmed to have minimum contacts with South Carolina. Due process IS  

not satisfied unless a non-domiciliary has “minimum coiitacts” with the forum state, dcfcndants 

contcnd. The test has come to rest on whether a defendant’s “conduct and connection with the 

forum State” are such that it “should reasonably anticipate being haled into court there.” In her 

ai‘iidavit (“McDaniel Aff. I”), Ms. McDaniel states that she was the executrix of the estate of Ms. 

Reiiiiett, a resident of New York State; that she never went to South Carolina to transact any 

business; that she never solicited any busiiiess from anyone in South Carolina in connection with 

the probate process; and that she was discharged froin her duties as executrix in May 2002. After 

her dischargc, Ms. McDaniel “certainly was not transacting any type of business in South 

Carolina.” Defendants also argue that in the absence of any evidence to the contrary, it is clear 

that Ms. McDaniel does not have sufficient minimum contacts such that the South Carolina court 

could obtain personal jurisdiction over her, pursuant to 536-2403, especially after May 30,2002. 

Consequently, the Default Judgment, entered in 2004, is not entitled to full faith aiid credit in 

New York State. 

Second, defendants argue that there is no evidence that Ms. McDhiel  was properly 

served with a copy of the underlying Summoiis and Complaint. In fact, the Default Judgment 
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simply states: “The Plaintiff asserts that the Defendants failcd to respond to the Surnnioiis and 

Coiiiplaint filed on May 15, 2003.”2 Dekndants also contend that plaintiffs moving papers do 

nol contain an affidavit of service or any other proof of service. 

Dei‘endants contcnd that Ms. McDaniel was never served with the underlying Complaint, 

pursuant to CPLR $308. I ler only notice of this action was a letter, dated March 2, 2004, that she 

receivcd from the latest ijrm to represent Mr. Adams (“March 2, 2004 letter”). The lcttcr 

indicatcd that a motion for default jiidgnierit was under way in Charleston, South Carolina. In 
.. - - 

response to the March 2, 2004 letter,-Ms. McDaniel sent a ls ter  to the South Carolina court, 

dated March 19, 2004, explaining that she never received or accepted service in the undcrlyiiig 

action, and that she was discharged lrorn the position of executrix more than a year ago (“March 

19, 2004 letter”). Ms. Mcllaniel also included a copy of the Surrogate’s Discharge Order with 

[lie March 19, 2004 letter. Ms. McDaniel “heard nothing further,” defendants contend (cross- 

motion, 7 20). In the absence of proof olproper service, plaintiffs claims must be dismissed. 

Third, defendants argue that although CPLR $321 3 provides that, upon denial of 

summary judgment in lieu of‘a complaint, the moving and answering papers shall be deemed a 

complaint and answer, it also explicitly permits a court to order “otherwise.” Nothing in the 

statute obliges a court, upon denial ofsunimary judgment, to treat CPLR $3213 motion papers as 

a complaint and answer, regardless of the circumstances. Citing caselaw, defendants contend 

that acting within that authority courts have, for example, required the service of pleadings; they 

have even awarded sumniaryjudgmeiit to the defendant. In the instant action, plaintiff failed to 

I’hc complete sentence states: “The Plaintiff asserts that the Defendants failed to respond to the Summons 2. 

and Complaint filed on May 15, 2003, and personally served on January 28,2004” (Default Judgment, p. 1). 
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produce any evidence, documentary or otherwise, that would denionstrate entitlement to 

suimiliary judgment in lieu of a complaint. Howcver, dcfeiidaiits liavc offered ineiutable proof 

that the South Carolina court did not have personal jurisdiction over Ms. McDaniel and that the 

underlying demand for $28,264.88 is meritless. Thus,  this court should excrcise its inherent 

jurisdiction and dismiss plaintiff’s claim outright, defendants argue. 

Assuming arguendo that this Court does iiot dismiss plaintifPs claim in its entirety, it is 

clear that the motion should be denied and the moving and answering papers shall be deemed a 

complaint and answer consistent with ClPLR r3213; defendants argue: Citiirgcaselaw, - -  - - - - - - 

defendants contcnd that plaintiff has failed to meet the burdensome requirements that would 

pexniit [his Court to grant plaintiffs motion for summaryjudgment. Accordingly, defendants’ 

cross-motion shoulcl be granted, and plaintiffs motion should be denied in its entirety. 

. .  . .  

PlainllJf’s Ojiposit ion3 

Plaintiff coiltends that defendants’ arguments that the South Carolina court lacked 

jurisdiction over defendants and that the Complaint lacks merit clearly fail. Plaintiff also 

provides a “true copy” of the Affidavit of Service for the underlying South Carolina action, 

signed by Bryan E. McElderry and dated January 28,2004. 

First, plaiiitifi‘maintaiiis that Ms. McDaniel was subject to jurisdiction in South Carolina 

iiiasinuch as (1)  she held an interest in rcal estate in South Carolina; (2) she performed services 

and/or coiiducled business withiii the state of South Carolina whcn she administered the Bennett 

Estatc, negotiated with South Carolina rcsidents and delivered Ms. Bennett’s ashes to South 

Carolina; (3) due process was not violated; and (4) she made a voluntary appearance in South 

Plaintift’s opposition comprises an affiiination from Ms. Heimerl and a memorandum of law. 3 
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Carolina when she wrote to the South Carolina court to objcct to the entry of the judgement. 

, a writtcn comiiiunication to the Court, to contest the entry of the very judgment she now seeks to 

Plaintiff contends that New York law has long held that an executor or executrix stands i n  

I invalidate, the defendant consented to the jurisdiction of the South Carolina courl. 

the shoes of [he decedent. Accordingly, Ms. McDanicl maintained an “interest” in real property, 

I Plaintiff firtlier contends that Ms. McDaniel was servcd, in accordance with CPLK 

$308(2), at her regular place of employment upon a person of suitable age and discretion, 

holding a recorded mortgage, by virtue of her position as cxecutrix of the Bennett Estate, in  

accordancc with $36-2-803(A)(5). In addition, as executrix, Ms. McDailiel transacted business 

in the state of South Carolina by virtue of her administration of the Bennett Estate (including 

enforcement of the rights grantcd under the mortgage and settling the opcii account on the 

mortgage), pursuant to §36-2-803(A)( 1) .  The Bennett Estate held interests in property in South 
.. . - 

Carolina, and certain of its beneficiaries reside, or resided, in South Carolina. Defendant even 

admits that shc entered the state of South Carolina to bring the ashes of Ms. Bellnctt to her heirs 

(McDaniel Aff. I, T[ 16), clearly a function in her capacity as executrix. Plaintiff further contends 

that “$36-2-803 has been intcrpreted to be a due process analysis.” 

Idere, Ms. McDaniel acknowledges that she rcceived at least two Ictters threatening 

litigation prior to the time the South Carolina action was commenced, plaintiff contends. Ms. 

McDaniel also acknowledged that in response to the plaintiffs request for the entry of a 

judgment, she wrote to the South Carolina judge presiding over the matter and provided the 

Court with a copy of the New York Discharge Order, but she did not follow up to ensure that no 

judgment would be entered, plaintiff contends. By making a voluntary appearance, in the Iorm of 
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plaintily argues (see the Aflidavit of Service). Plaintiff contends that Ncw York courts have long 

held that a properly executed affidavit of scrvicc givcs risc to thc prcsurnption of valid service. 

I lad Ms. McDaniel wished to contest persoiial jurisdiction, she could have done so when she 

wrote to the Court in opposition to the entry of the judgment. 

Second, citing caselaw, plaintiff argues that defendants are barred from making a 

collateral attack on the merits of the Default Judgment. Only thc issue of jurisdiction can be 

challenged i n  this Court, plaintiffcontends. This tenant of law is equally applicable in a case 

where the underlying j u d g k n t w a s  entered upon default. Accordingly, defendants cannot 

challenge the merits of plaintifi’s action in this Court, but must do so in the South Carolina 

courts, in accordance with South Carolina’s procedural rules. 

. . .  . _ _  -. . . -  

D.efendmts’ Reply4 

Defendants contend that it is black letter law that a party aggrieved by a judgment cntered 

in a sistcr state riiay challenge the basis of the judgment court’s personal jurisdiction. That 

challengc requires a two-part analysis, requiring a determination whether the sister state’s long- 

ami statute has been complied with, and whether that court’s exercise ofjurisdiction comports 

with fcdcral constitutional principles of due process. 

Here, neither prong of this test was satislied, defendants argue. 

First, defendants argue that Ms. McDaniel did not hold intcrest in real property in South 

Carolina. It is undisputed that on November 26, 200 1 ,  Ms. McDanicl executed a release and 

satisfaction of mortgage, which was forwarded to the lawyers for the Bennett Estate for delivcry 

4Defendants’ reply comprises an affirmation by Mr. Roscnweig and a second affidavit by Ms. McDanid 
(McDaniel Aff. 11). 
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to plaintiff (“Release and Satislaction”). It is further undisputcd that Ms. McDaniel was 

discliarged as executrix on or about May 30, 2002, and that after this time she had no authority to 

act on behalf of thc decedent’s estate. “It would also seem undisputed by plaintill‘that the 

powcl-s over any residual property interests ofthe estate were transferred to the residual heirs 

upon Ms. McIlaniel’s discharge in 2002,” (reply, 7 7). Accordingly, at the tiinc plaintiff brought 

suit against Ms. McDaniel in 2003, Ms. McDaniel’s aulhority and powcr of the Bennett Estate’s 

property interests had terminated with her discharge by the Surrogate Court as executor, 

defendants argue: I t  follows, tlicrefore, that since Ms. McDaiiiel had no authority over tlic 

Betiiictt Estate’s property intcrests at the time plaintiff brought suit, she had no Liiiitcrcsts in  real 

property.” 

- - -  - -  .. , . ”  , , ,  , _ _ .  . .  

Defendants argue that it is also undisputed that beginning in Octobcr 2002, Ms. McDaniel 

continually advised various counsel lor plaintiff that she had been discharged as the executrix 

since May 2002 and did iiot have the authority to have any further dealings with the assets of 

the Bennett Estate. Upon infomiation and belief, Ms. McDaniel also told counsel each time they 

spoke that the authority was with the residual heirs and that Mr. Adams was personally 

acquainted with at least two of the heirs. It is furtlicr undisputed that despite repcated statements 

from Ms. McDaiiicl advising that her service as executrix ended in May 2002, representatives of 

plaintiff continued lo harass Ms. McDaniel with repeated demands to execute a “Lost Mortgage 

Satisfaction.” The harassment took the form of threatened lawsuits, a request for a disciplinary 

proceeding against Ms. McDaniel, and a lawsuit coiiimcnced in South Carolina. It is furthcr 

undisputed that the South Carolina action was commenced in May 2003, approximately one year 

after Ms. Mcnaiiiel was discharged as the executrix of the Bennett Estate. Ms. McDaniel had no 
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interest in any South Carolina property at the time the lawsuit was commenced. Shc was no 

longer scrving as cxecutrix of the Bennett Estate and had no coniicction with the estate in  any 

capacity after May 30,2002. Any interest that the Estate niay have had in connection with South 

Carolilia real cstate was transferred from Ms. McDanicl on November 26, 2001, when the 

Relcase and Satisfaclion was Executed. IT any interest or duty continued on the dale of her 

discharge, it Iransferred to Ihe residual heirs in May 2002. Fuflherniorc, evcn if Ms. McDaniel 

had been serving as executrix at the time the lawsuit was conmenced, plaintiff is unable LO cile 

any casclaw that suggests that hbldihg rJ. moi-tgage AS a fldtlciaryeyuates to  personally having an- ._ 

“interest” in real property such that the South Carolina long-arm statute or the due process clause 

the U.S. Constitution would be satisfied. 

Second, defendants argue that Ms. McDanid did not transact any business in South 

Carolina. Plaintiff provides nu evidence that Ms. McDaniel transacted business in South Carolina 

when she performed services andlor conducted business within South Carolina in administering 

the Bennett Estate and negotiating with South Carolina residents. Plainliff Fails to name any of 

the so-called rcsidents of South Carolina who transacted business with Ms. McDaniel. Ms. 

McDanicl afikmed that she did not solicit any busiiiess or have any dealings with South Carolina 

residents in connection with her duties as executrix on and before May 30, 2002. 

Defciidants also argue that Ms. McDaniel’s act of bringing the ashes of Mrs. Bennett lo 

South Carolina does not give the South Carolina court personal jurisdictjon over her. Ms. 

McDaniel brought Ms. Bennett’s ashes to South Carolina as a final act of friendship, and not as a 

function as a role as cxecutrix of the Beniiett Estate, defendants argue. Upon information and 

belicf, 11one of Ms. Benueti’s family traveled to New York afier her death. Ms. McDaniel alone 
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saw the body from identification through cremation, and the idca that she might have mailed or 

otherwise shipped thc ashes of one of her best friends was abhorrent to her. In addition, plaintiff 

cites no caselaw suggesting that an executrix of an estate who transports the ashes of a friend to 

her final resting place is transacting business in South Carolilia such that the statc will have 

personal $urisdiction over such a party. 

Otlicr than the one visit to South Carolina,5 Ms. McDaniel did not have any further 

physical contacts with the state that could be possibly relevant to the Bennett Estate prior to her 

discharge as executrix, defendants argue. Ms. McDaniel did not solicit any business from anyonc 

i n  South Carolina in connection with the Bennett Estate or probate process, and she did not 

transact any business with anyone in South Carolina on behalf OF the Bennett Estate after May 

2002. Put simply, Ms. McDaniel did not have such minimum contacts with South Carolina such 

that thcl state’s long-arm statute, would be satisfied, defendants contend. 

- . , I .  , . .- .  - -  . . .  . . _ _  _ _  .. . ,. .. . . .  . . .  

Third, defendants argue that Ms. McDaniel’s March 19, 2004 letter to the South Carolina 

court does not constitute consent to personal jurisdiction. A plain reading of the letter compels 

the conclusion that Ms. McDaniel did not believe that she was subject to the personal jurisdiction 

of South Carolina, and she had no intention of answering the subject complaint, defendants 

argue. Citing South Carolina casclaw, defendants contcnd that South Carolina courts decide on a 

case by case basis whether a defendant’s act denionstrates an inleiit to submit to the court’s 

jurisdiction. Upon information and belief, there was no Gnding that Ms. McDaniel’s letter 

qualifies as an intent to voluntarily subinjt to the South Carolina court’s jurisdiction. 

Fourth, defendants argue that the federal due process clause of thc [J.S. Constitution was 

Ms. McDaniel docs not indicate exactly whcn she made this trip to South Carolina. 5 
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not satisfied. Plaintiff does not cite any facts or caselaw that suggcsls Ms. Mcl)anicl should be 

deemed to have minimum contacts with South Carolina, defendants contend. Due process is not 

satislied unless a now-domiciliary has “minimum contacts” with the forum state. Ms. McDanjel 

had absolutely no reason to suspect that shc would be sued in South Carolina approximately one 

year aller she was discharged as executrix of the Bennett Estate, defendants maintain. At the time 

the suit was commenced, Ms. McDaniel did not have an interest in any property in South 

Carolina, and any such interest that she may have had as executrix o l  the Bennett Estate was 

extinguished in 2001, Any righfs rcfi in the Estate were trarisfcrrd to the residual heirs in 2002. . 

As such, Ms. Mcllaiijel had no reasonable expectation of being sued in South Carolina, and the 

Souih Carolina judgment is void, as it violated due process. 

Filth, defendants argue that Ms. McDaiiiel was not properly served with the South 

Carolina Summons and Complaint. Ms. McDaniel did not receive or accept service in this action 

prior to the Default Judgment being entered against her in June 2004, defendants contend. The 

Affidavit of Service submitted by plaintiff may not be used as evidence in support of plaintiff‘s 

motion for sunirnary judgment, as it was attached to plaintiff’s reply papers, defendants argue. 

Should the Court consider the Affidavit of Service, in opposition to the defendant’s cross-motion 

for summary judgiiient, it is of significant import that Ms. McDaniel does not recall ever 

receiving a copy of the Summons and Complaint and cannot recall anyone authorizcd to receivc 

service oi’process at her prior law firm who iits the description given in the affidavit. It also 

strains credibility that someone authorized to accept service of process would refuse lo give her 

name. As in most major law firms, only the clerks at Ms, McDaniel’s firm were authorized to 

accept service of process, and upon information and belief, none of them were 60-year-old 
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blonde feniales, as indicated on the Affidavit of Service. Moreover, Ms. McDaniel’s prior law 

firin was ncvcr counsel lor [lie Bennctt Estate and, therefore, would have no basis to accept 

service, defcndants argue. Ms. McDaniel also attests that she was lint served with plaintiffs 

Sirmimiis and Complain1 at m y  time prior to the entry of the Default Judgment. Ms. McDanicl’s 

affidavit is sulficient to rebut any presumption of proper service in coiiiiection with a motion for 

sunmary judgment i n  lieu of complaint, defendants argue. 

A natys i,s 

Sumnzury Judgment in Lieu of Complaint 

CPLK 832 13 provides the following: “Wlien an action is bascd upon an instrument for 

the payment of money only or upon myjudgment, the plaintiff.may serve with the summons a 

rioticc of motion lor summary judgment and the supporting papers in lieu of a complaint” 

(emphmis udde4 .  “A plaintiff moving under CPLR $3213 must demonstrate that the claim is 

based on a judgment or an instrument itself and proof of non-payment according to its terms 

(linbriano v Seaman, 189 M i x  2d 357, 358-359 WY Dist Ct 20011, d i n g  Seaman-Andwd 

C,‘orporulion. v Wright Machine C,’orporatinn., 3 1 AD2d 136 [ 1 st Dept 19681). 

A judgnicnt of a sister state is “entitled io full faith and credit if the rendering court had 

personal jurisdiction, subject matter jurisdiction, and complied with due process rcquirenients” of 

the U.S. Constitulion, Fiortl v O a h m d  Pluzu Shopping Cenler, Inc., 1 89 AD2d 703, 704 11’‘ 

Dept 19931, citing Williums v North Carolina, 3 17 US 287 [ 19421; see a h  IJS Constitution, 

article IV, $1). Without such jurisdiction, the judgment is void (54 NY Jur 2d Enforcement of 

Judgnicnts 5353;  Kcsue1 v Triangle Film C‘orporntinn, 205 AD 51, 57 [ 1” Dcpt 19231 [holding 

that the judginent of the rendering court “can have no greater or other force abroad than at home, 
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and tlicrefore it is always coinpctetit to show that it is iiivalid for want ofjurisdictioii in the court 

rendering it”]). 

The party challenging an out-of-state judgment must allege facts that satisfy a two-prong 

test, “requiring a determination whether the sister State’s long arm statute has been complied 

with, and whether that court’s exercise of jurisdiction coniports with Federal constitutional 

principles of duc process” (JDC Finance C.’ompany 1, L. P. v Pullon, 284 A.11.2d 164, 166 ([ Ib t  

Dcpt 200 I],  ciling City Fed Sm. Hank v Reckmeycr, 178 AD2D 503 [Zd Ikp t  19911). The First 

Depart&t makes clear that personal jurisdiction over a defendant can be obtained only if 

“minimum contacts exist between that defendant and the forum state” such that the defendant 

should reasonably anticipate having to defend an action in that state (JDC Finance Compnny I, 

L.P. at 166, citing L&MHouse of,Jeans v Communication Conlrol Sys., 88 AD2d 884, 886 [ l ”  

Dept 19821, a p p d  dismissed 57 NY2d 956, citing World- Wide Volkswugen Corporation. v 

Woodson, 444 [JS 286,291 [1980]). A defendant can raise the defense of lack of personal 

jurisdiction either during the proceeding or after, when the plaintiff seeks to eilforce the judgment 

(All Terruin Properties, h c .  v Hoy, 265 AD2d 87, 91 [l” Dept ZOOO]). However, collateral 

attack on the underlying incrits of the judgment is precluded (JDC Finance Cornpuny l, L. P. at 

166; All Terrain I’roperlies, Inc. at 9 1 ). 

. . . - ... - . . . .- .- . .. . . . . ... - -- .-~ .., -. -. . .. . . 

Here, plaintiff has not established that he should be granted suinmaryjudgment in licu of 

complaint. Plaintiff included in his moving papers a copy of the Default Judgment against 

dcfendants from thc South Carolina court in the amount of$28,264.88. However, the record 

lacks sufficient evidence that the South Carolina court had personal jurisdiction over Ms. 

McDaniel at the time the Default Judgment was granted. 
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So ut h C ‘ur o 1 in L c  ’s Long- A r m Statute 

South Carolina’s long-arm statute gives its courts the power to exercisc personal 

jurisdiction over an out-of-state dcfendant in a cause action arising from, inter alia, the 

defcndant’s 1 )  lransactioii of any business in the state, or 2) having an interest in real property in 

thc state (see SC Code Aim $36-2-803(A)(l) and (5)). According to South Carolina caselaw, 

“[tJhc determination of whether a court may exercise personal j urisdiclioii ovcr a nonresident 

involves a two-step aiialysis. First, [he trial judgc must determine that the South Carolina 

long-arm slalute applics. Sccondi the trial judge must determine triai thk nonresident‘s contactsin- 

South Carolina are sufficient to satisfy due process requirements” (Southern Plustics C’o. v 

Southern Commerce Bunk, 3 10 SC 256,259 [1992]). When personal jurisdiction is contested, 

the plaintiff has the burden of proving that the court has personal jurisdiction “based on specific 

facts set forth in the record” (Mugic Toyota, /nc v Soulheust Toyota Distributors, Inc , 784 F 

Supp 306,3 10 [ 19921; Sheppard v. Jucksonville Marine Supply, Inc , 877 F Supp 260,264 

11 9951). 

” _  - 

Here, plaintiff has failed to meet his burden of proof. 

Interest in Real Property 

Plaintiffs argument that “as executrix” of the Bennett Estate, Ms. McDaniel maintained 

an intcrcst in the real property Mrs. Bennett owned in South Carolina lacks merit. The issue here 

is whether Ms. McDaiiiel possessed an interest Ms. Bennetl’s property under South Curolina law 

at the time plaintiff filcd his Complaint, so as to give the South Carolina court personal 

jurisdiction over Ms. McDaniel under the state’s under its long-ann statute. PlaintiB fails to cite 

any Soiilh Carolina caselaw interpreting South Carolina’s long-ann statute or the state’s Probate 
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Code in support of his 

issue (in that an executor stands in thc shoes of the decedent), plaintiff has failed to establish that 

Further, assuming arguendo that New York law governs this 

at the time he filed the underlying Complaint, Ms. McDaniel possessed an interest in Mrs. 

Bennett’s property. 

It is undisputed that Ms. McDanicl, a resident of New York, servcd as the cxecutrix of the 

Estate of Mrs. Bennett from 1995 until her discharge on May 20, 2002 (sce Discharge Order). It 

also is undisputed that the undcrlyiiig Complaint was iiled in South Carolina on May 15, 2003, a 

year after Ms. McDai-iicI was-discharged of hei- duties as executrix (see thz Default Ordcr). Euch - 

docuinenlary evidence establishes that at the time plaintiff filed his Complaint, Ms. McDaniel 

was no longer the executrix of the Bennett Estate, and, therefore, could not have an interest in 

Mrs. Bcnnett’s property, as alleged by plaintiff. 

Accordingly, the South Carolina court lacked personal jurisdiction over Ms. Mcnaniel, 

pursuant to §36-2-803(A)( 1). 

Transuction oJ’Bzisiness in South Curolinu 

Second, plaintiffs argument that Ms. McDaniel “transacted business” within the state of 

South Carolina when she administered the Bennett Estate, negotiated with South Carolina 

residents and delivered Ms. Bennett’s ashes to South Carolina lacks merit. According to the 

Instead, plaintiff cites a 1907 New York caw,  in which the Fii-st Department held that a decedent’s 6 

personal property, i.e. her capital stock and interest in a corporation, passed to lhe executor of the decedcnt’s estate, 
and that execulor became the legal owner of that property, standing in the decedent’s shoes “not only to the 
possession of the capital stock, but to participate in the dividends and to vote on thc stock, and, in brief, the same 
rights that [the decedent] would have had if living” ( I n  re H~isling.~, 120 A D  756, 759 [ 1 6 t  Dept 19071). Plaintiff also 
cites a short New York Surrogate’s Court opinion in which the Court held that the “executor of thc estate stands in 
the shoes of the deceased principal and thus has standing to compel an accounting koni the attorney-in-fact” ( I n  re 
Seeger, 20 Misc 3d 1120 [A], ‘1,2008 WL 2795945,2008 NY Slip Op 5 1490[U] [NY Sur ZOOS]). 
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- - -  - - -  

South Carolina Supreme Court, the highest court in thc state, such alleged activitics are not 

considered “thc trarisaction of business,” pursuant to $36-2-803(A)(5). 111 White v Skphcns (300 

SC 241 [ 199O1), the plaintiffs liled an action for breach of contract and an accounting of trust 

funds against Corinne Stephens (“Stephens”), an out-of-state dekndant whom the dcccdent had 

appointed as licr attorney-in-fact. The plaintiffs argucd that the South Carolina court obtained 

pcrsonal jurisdiction over Stephens under its long-arm statute. “‘l’he trial court noted that 

Stephciis had attended the closing and tended to the sale of [the decedent’s] furniture; that the 

Power of Attorney, executid a d  recorded-ii South Carolha, authorized Ytcphens fci  trinsact 

business in this state and that Stephens had niade two trips to South Carolina since 1983” (White 

v Stephens at 262). In revcrsing the trial court, the Supreme Court held: 

. -  

The only actions that could possibly constitute the “transaction of business” in South 
Carolina for the purposes of the long-arm statute would be the receipt of the Power of 
Attorney and the making of the alleged oral trust agreement. Although the Power of 
Attorney was executcd and recorded in South Carolina, it was never excrcised in this 
state. . . , Thcrefore, we find that the mere receipt of a Power of Attorney does not 
constitute the transaction of business for jurisdictional purposes. In addition, we find that 
thc making of the oral trust agreement could not constitute the transaction of business in 
South Carolina since it was not alleged that the contract was entered into or that it was to 
be performed in this state. 
(id. at 246) 

Ms. McDaniel attests that as executrix of the Bennett Estate, she “did not conduct any business in 

South Carolina in regard to the Estate, the note or mortgage, or any other part oi’the probate. My 

contact with thc State since Ms. Bennett’s death involved a trip in which I carried her ashcs to her 

children for their disposition.” Ms. McDmiel further states that after her discharge as executrix 

in May 2002 she did not “transact, or have any authority to transact, any business on behalf of the 

Estate. I nevcr solicited any business from anyone in South Carolina in connection with the 

Estate or probate process.” Plaintiff fails to provide any evidence to raise an issue of fact as to 
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whether Ms. McDaiiiel conducted business or performed any services in South Carolina. Plainliff 

failcd to provide any evidence that Ms. McDaniel ncgotiated with South Carolina residents. 

‘I’hercfore, plaintiff has failed to satisfy the first prong o r  the analysis for personal 

jurisdiction: He has failed to establish that the South Carolina long-arm statute applies (Southern 

Jn any event, plaintiff also has i‘ailed to satisfy the second prong ol‘lhe persoiial 

- - .  jurisdiction analysis that Ms. h/TcU;dni~l’s’coiitacfsTn-South- Carolina are suf‘fkieiit to-satisfy due 

process (k i t ) .  The South Carolina Supreme Court explains how that state’s courts analyze due 

process in C‘ockrell v Hillerich & Bradshy Co. (363 SC 485 [2005]): 

Due process requircs that there exist minimum contacts between the defendant and the 
forum state such that maintenance of the suit does not offend traditional notions of fair 
play and substantial justice. Burger King Corporation. v. Rudzewicz, 471 U.S. 462, 105 
S.Ct. 21 74, 85 L.Ed.2d 528 (1 985). Further, due process mandates that the defendant 
possess sulxcient minimum contacts with the iorum state, so that he could reasonably 
anticipate being haled into court there. World- Wide Volkswagen Corporation. v. 
Woodson, 444 U.S. 286, 100 S.Ct. 559,62 L.Ed.2d 490 (1980); Atlantic Soft Drink Co. 
v. South Carolina Nat’l Bank, 287 S.C. 228, 336 S.E.2d 876 (1 985). Without minimum 
contacts, the court does not have the “power” to adjudicate the action. Southern Plastics 
Co. v. Southern Commerce Bank, 310 S.C. 256, 260,423 S.E.2d 128, 131(1992). The 
court must also find that the exercise ofjurisdiction is “reasonable” or “fair.” Id. 

Under the fairness prong, the court must consider: (1 )  the duration of the activity of the 
nonresident within the state; (2) the character and circumstances of the commission of the 
nonresident’s acts; (3) the inconvenience resulting to [he partics by confemiiig or refusing 
to confer jurisdiction over the nonresident; and (4) the State’s interest in exercising 
jurisdiction. Clark v. Key, 304 S.C. 497,405 S.E.2d599 (1991). See also Southern 
Plastics Co., 3 10 S.C. ai 260, 423 S.E.2d at 13 1,  
(C’ockrcll v, Ilillerich & Bradshy c‘o. at 49 1-492) 

Here, in terms of the duration of Ms. McDaniel’s activity in South Carolina, Ms. 

McDaniel alleges that her one trip to South Carolina was to bring Ms. Bennett’s ashes to her 
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relatives. The Court in While v Stephens describcd the defendant’s two visits to South Caroliiia 

(lor uiiexplairied reasons) as “ininimal” in durlition (id at 247). Similarly, the Court hcre finds 

Ms. McDaniel’s activity within South Carolina to be ol‘iiiiiiinial duration. Second, in terms of 

the character and circumstances of Ms. McDaniel’s visit to South Carolina, this Court finds that 

Ms. McDanicl increly engaged in an act of kindness in honor of the memory of her deceased 

lriend, Ms. Hciinctt (see reply, 77 15-16). She was not acting in her role as executrix of the 

Bennett Estate (id. at 7 15). Third, conferring jurisdiction over Ms. McDaniel in South Carolina 

. is ililikely to inco1lvelli&i& b1ii ~ ~ i f ‘ f r ~ ~ ~ t - ~ o ~ ~ ~ - i ~ c o n v e n ~ ~ ~ - ~  M< M ~ ~ ~ f i ~ ~ I ~ ~ ( ~ ~ i ~ ~  , ~ t @ h ~ ~ s  

at 248). According to plaintiff, Ms. Bennett’s residual heirs reside or resided in South Carolina 

(opp., p. 2). Thus, plaintiff can pursue their action regarding the satisfaction of the inortgage 

documents against tlic residual heirs within the state. To the contrary, conferring personal 

jurisdiction over Ms. McDaniel would inconvenience Ms. McDaniel, who would have to travel 

from New York to South Carolina to defend the underlying claim. In ternis of South Carolina’s 

interest in cxercising jurisdiction, this Court finds it appropriate to quote the South Carolina 

Supreme Coui-t: “While South Carolina has an interest in providing redress fbr its citizens, that 

interest is diminished when no business was transacted in this state and any contract formed was 

not to be performed in  this State” (White v Stephens at 248). 

Therefore, plaintiff failed to demonstrate that the South Carolina court obtained personal 

jurisdiction over Ms. McDaniel via the stale’s long-arm statute. 

Efect of’. Gcnerd Apptlumnce in South Curolinu 

Finally, plaintiff argues that “by making a voluntary appearance, in the form of a written 

communication to the Court, to contest the eiitry of the very judgment she iiow seeks to 
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invalidate,” Ms. Mcllaniel consented to the jurisdiction of the South Carolina court. In support of 

this proposition, plaintiff cites Steams Bunk Notional Association v Glenwood F d s ,  1,. P (373 

SC 33 1 [2007J), which held that the defendant limited partnership made a voluntary appearance, 

giving the courtjurisdiction, when its counsel sent a letter to plaintiffs counsel. Howevcr, not 

only is Stcurnu H a d  distinguishable from the case at bar, South Carolina casclaw also makes 

clear that in detcrmining whether a defendant has made a general appearance7 granting the Court 

personal jurisdiction over her, “the inquiry is whether [the defendant’s] conduct demonstrated an 

intent to subiiit to ihecourt’sliuri‘sdicti~n”‘ (~~~~llms,B~znk-a~--340) .  . 

- - - -  ,- - .. . .. 

. . . . . . . , .  . ,  - . . 

The Court in Stearns Bunk explained: “Although a court commonly obtains personal 

jurisdiction by the service of the summons and complaint, it may also obtain personal jurisdiction 

if the defendant inakes a voluntary appearance” (id. at 337, ciling Rule 4(d) of the South Carolina 

Rules of Civil Procedure [“Voluntary appearance by defendant is equivalent to personal 

service”]). South Carolina courts construe the word “appearance” broadly. 

“The lerni ‘appearance’ is used particularly to signify or designate the overt act by which 
one against whom suit has been commenced submits hiinself to the court’s jurisdiction.” 4 
Am.Jur.2d Appearance 5 1 (1 995). “An appearance may be expressly made by formal 
written or oral declaration, or record entry, or it may be implied from some acl done with 
the intention of appearing and submitting to the court’s jurisdiction.” Id. No speciik act 
constitutes an appearance, as “a defendant may choose to come into court with trumpets, 
or quictly by the back door.” Stephens v. Ringling, 102 S.C. 333, 342, 86 S.E. 683, 685 
(1 91 5) .  Accordingly, courts decide on a case by case basis whether a defendant’s act 
demonstrates an intent to submit to the court’s jurisdiction. (S’leurns Bank at 338) 

7According to South Carolina law, a “general appearance” is different from a “special appearance,” in 
which a dekndant appears in court solely to contcst jurisdiction (see C’nnnell v Connell, 249 SC 162, 166 
[ 1967][“Whcther an appearance is general or special is detemiined by the relief sought, and if a defendant, by his 
appearance, insists only on objection that he is not in court for want ofjurisdiction over his person, and confines his 
appearancc for that purpose only, then he has made a special appearance, but if he raises any other question or asks 
any relicfwhich can only be granted on the hypothesis that the court has jurisdiction of his person, then he has made 
a general appearnnce. If a party wishes to insist upon the objection that he is not in couit, he must keep out for all 
other purposes except to make that objcction.”]). 
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In addition, ii “gcneral appearance constitutes a voluntary submission to the jurisdiction of the 

coiirt and waives any dcfects and irregularities in the service of process” (Slicklund v 

C‘onsolihted Energy Products Clo., 274 SC 554, 555  [ 19801). 

South Carolina’s Supreme Court has construed various types of conduct as a general 

appearance coiiferring personal jurisdiction over a delendant. For example, in Petty v 

Weycrhacuscr C . b .  (272 SC 282 [1979]), the South Carolina Supreme Court held the deleiidanl 

had made a gencral appearaiice afler the defendant’s counsel wrotc a lettcr to the plainlift’s 

counscl stating that tile letter shovld be considercd an informal notice of a personal appearance in 

the case’. In finding that the letter “manifests [defendant’s] intent to submit to the jurisdiction of 

the court,” the Court in Stearns Rank stated: 

In the November 9 letter, [defendant’s counsel] not only annowces his representation of 
[the defendant] without reservation but also expresses an intent to reach the merits of the 
case, especially when he writes “for DC Development, Inc., to recover any moriey in this 
action, my opinion is that Glenwood Falls, LP needs to assert a claim over and against the 
architects and engineers who designed this project.” See Jenkinson v. Murrow Bros. Seed 
Co., 272 S.C. 148, 154,249 S.E.2d 780,783 (1978) (Ness, J., concurring) (“In order to 
establish waiver of the right to contest jurisdiction, it is only necessury that a pur& by its 
conduct, evince an inlent lo proceed 10 the merits of the case.”). 
(Stearns Bunk at 341) (emphusis udded) 

‘The case of Bolund v S C: Puh. Serv. Auth. (28 1 SC 293 [ 19841) distinguished Petty in holding 

that a letter from a corporate defendant’s counsel to the attorney for the plaintiff estate did not 

‘Thc Suprcme Court in Steams Bank lists other examples: “On many occasions our supremc court has 
found thai a party can make a voluntary appearance without fonnally announcing it. Sre, e.g., Triangle Aula Spring 
Cn. v. Grumlovifz, 270 S.C. 386, 389-90 11. 1, 242 S.E.2d 430, 43 1 n. 1 (1978) (holding that consenting to a 
confession ofjudgment constitutes a voluntary appearance); Connell v. Cunvrell, 249 S.C. 162, 167, 153 S.E.2d 396. 
399 ( I  967) (holding that raising thc defense of  res judicata constitutes a voluntary appearance); Southeasfern Eyuip 
Co. v. One 1.Y54.4ulocm Dimel Tmcror, 234 S.C. 213,218, 107 S.E.2d 340, 342 (1959) (holding that filing a 
motion to set aside an attachment constitutes a voluntary appearance)” (id. at 340). 
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constilute a gcneral appearancc: 

Apart from the fact that an agreement was actually reached in Petty, Petty involved a 
series of coininunjcations by telephone and letter between the attorneys for each side. 
Here, there was only the single letter prior lo the default judgment being obtained. Jn that 
letter, McVety requested time lor an attorney to be engaged. In  Petty, one letter 
specifically requestcd that it be considered an “infornial noticc of appearance” and that 
scttlement possibilities be explored. Based upon the [acts before us, we cannot say that 
the letter , . . constituted a general appearance as a matter of law. 
(id. at 297) 

The Court in Holund noted that the dekndant made no other conimunication to plaintiff even 

though the plaintiff “mailed two letters notifying it o f a  hearing to assess damages. 1Thc 

defkndaiit’s] lailure to communicate and its special appearance of April 2 [to Contest the Court’s 

- . .- x _ _  . _. ~ 

- . .. -. - - -  . 

jurisdiction] belie its position now that the November 9 Jctter was intended as a general 

appearance” (Bolund at 146). 

Here, the record does not contain sufficient evidence that Ms. Mcllaniel’s March 19, 

2004 letter to the South Carolina court evinced her intent to proceed to the merits of plaintiff-s 

case against her, so as to give the South Carolina court personal jurisdiction over her. First and 

significantly, Ms. McDaniel’s May 19, 2004 letter was addressed solcly to Julie J. Arnistrong 

(“Ms. Armstrong”), Charleston County (South Carolina) Clerk of Court. ‘The record contains no 

evidence that Ms. McDaniel communicated with plaintiff’s counsel about any litigation against 

her. Plaintiff states in his opposition that Ms. McDaniel “acknowledges that she received at least 

two letters threatening litigation prior to the time South C h d i n u  adion MUY commenced [sic]” 

(opp., p. 2) (enzphasis added)). Defendants’ cross-niotion contains copies of two letters from law 

h n s  that formcrly represented plaintiff: the October 2002 letter from Carol H. Gunter, of the 

law firm Mays, Foster & Gunter, L.L.P., and the January 2003 letter from Elizabeth Van Doren 

Gray, of the law firm Sowell, Gray, Stepp & Laffitte, LLC. Neither of the letters concerned any 
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litigation cornrncnccd against Ms. McDaniel (cf S’tetearnx Bunk, Petty v Wcyerhucuser Co. ; 

Boland v S C. Pz~h. Serv. Auth.), Instead, the lctters contained demands for mortgage-satisfaction 

papcrs, and threatened litigatioii if the papers were not forthcoming. Ms. McDaniel responded lo 

these lctters by informing thcm that she no longer was executrix of the Bennett Estate and 

directing the altoriieys to consult the residual heirs to the Estate (McDaniel Aff. I, 10-1 1). 

Second, the letter Ms. McDaniel sent to the South Carolina court does not indicate any 

intent on her part to proceed on the merits of the case. Instead, she writes to inhonn the court that 

a lettcr dated March 2, 2004 wassent to lieruffice informing hcr that plaintiff had niovcd fbr a . 

Motion for Defdult Judgment and that she was not a party to the aclion. The contents of the 

March 19, 2004 letter to Ms. Armslrong are as follows: 

The enclosed letter was sent to my offce last week. I feel it necessary to write to you 
because [plaintiff‘s] action appears to be a fraud on your court. 

First, my law firm did not receive or accept service in this action. We are a major national 
law firm. No one here accepts service except our docket clerks. They advise [sic] me that 
they did not receive service, and I trust them completely. It appcars that this is a case of, 
at best, sewer service. 

Second and more importantly, the Estate of Mary Anne Swint Bennett was wound up and 
I was discharged from the position of executrix over a year ago. The New York 
Surrogate’s Court dealt in its orders, the accounting and the discharge of thc estate with 
the issues, relating to the heirs who were involved with Huel Adams and his mortgage. 
We fully complied with the instructions of the Surrogate. We have no further obligation 
or power in regard to the Estate, and I am not the Executrix. 

We have made a point of delivering a letter in the form attached to each person 
attempting to serve papers on the discharged Estate. There can be no question that Huel 
Adams or his attorneys are innocently mistaken in their filings in your court. Huel Adanis 
did not appear at any point in the more than six years of proceedings involving the Estate 
be€orc the New York Surrogate. The lawyers filing this purported action are fully aware 
of the facts and are misrepresenting the facts to you and the court. 

’I’he four residual legatees of the Estate are each South Carolina residents. Huel Adarns 
appears to have acted at the direction or in communication with more than one of the 
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heirs, and is presumably able to locate all of them quite easily. 
(March 19, 2004 letter) 

Nothing in Ms. McDaniel’s letter indicates her intent to submit to the South Carolina court’s 

jurisdiction (cf Stciirns Bunk; Petty). Further, nothing in the letter indicates Ms. McDaniel’s 

intent to proceed on the merits of plaintiffs underlying Complaint (see Jenkinson v Mzwrow 

Bros. ,Seed Co., Innc., 272 SC 148, 154 [ 19781, quoting Connell v Conncll, 24‘. SC 162, 166 

[ 19671 [“[Ill a delelidant, by his appearancc, insists only on objection that he is not in  court for 

want of jurisdiction over his person, and confines his appcarancc for that purpose only, then he 

has made a special appearance, but if he raises any other question or asks any relief which can 

only be granted on the hypothesis that the court has jurisdiction of his person, then he has made a 

general appearance”]). 

. - . - .. . . . . . . I . . . .. . . . .... . . .. . . . . . .... . . .- . , , . . -. . . . . . . . . . , .. . . . . . 

As plaintiff has failed to demonstrate that Ms. McDaniel’s letter to the South Carolina 

court was a general appearance, plaintilf has failed to establish that the South Carolina court had 

pcrsonal jurisdiction over her. 

Service ofthe Summons and Complaint 

Contrary to defendants’ contention, the Court may consider the Affidavit of Service as 

evidence. In Ritt v Lennx Hill Hosp. (1 82 AD2D 560 [l” Dept 19921), the First Department 

states: “‘fhe function of a reply afiidavit is to address arguments made in opposition to the 

position taken by the movant and not to permit the movant to introduce new arguincnts in 

support of the motion.” However, here plaintiff docs not provide a copy o l  the Affidavit of 

Service to introduce any new arguments. He does so to defend against an argument that 

defendmts wised in iheir cross-motion. In any event, said affidavit fails io establish that the 

service olprocess upon Ms. McDaniel was proper. 
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Plaintiff contends that Ms. McDaniel was properly served with the South Carolina 

Summoils arid Cloniplaiiit “in accordance wilh CPLR $308(2).” However, once again, plaintiff 

citcs a New York statute and New York caselaw in support of his proposition.’ I n  order to 

determine whether Ms. McDaniel was properly served, this Court has to examine South Carolina 

law. 

According to Rule 4(dj( I j of the South Carolina Rules of Civil Procedure (“SCKCP 

4(dj(l)”), personal servicc on an individual shall be made “by delivering a copy of the suinmons 

and col1iplsiiit to him p e ~ c ~ d l y  o ~ b y  leaving capiegJhereof at his dwclling house or usual place 

ofabodc with some pcrsoii of suitable age and discretion then residing thercin, or by delivering a 

---- - . . .. - _ _  . .-”- ._._. _ _ _  - . 

copy to an agent authorized by appointment or by law to receive service of process.” According 

to South Carolina caselaw, “Rule 4, SCRCP serves at least two purposes. It confers personal 

jurisdiction on the court and assures the defendant of reasonable notice of the action” (Roche v 

Young Bras., Inc. qf Florence, 3 I8  SC 207,209-2 I O  [ 19951). The Supreme Court in Roche goes 

on to explain: “We have never required exacting compliance with the rules to effect service of 

process. See Foster v. Crawford, 57 S.C. 55 1,36 S.E. 5 (1900) (when oi‘ficer’s return defective as 

to time and place of service, it can be amended to state facts); Saunders v. Bobo, 2 Bailey 492 

(1 83 1) (sheriffs incompletc return that was not sworn to may be amended); Millcr v. Hall, 1 

Speers I (1 842). Rather, we inquire whether the plaintiff has sufficiently complied with the rules 

such that the court has personal jurisdiction of the defendant and the defendant has notice of the 

proceedings” (id. at 2 10). 

Plaintiff’cites Engel v Lichferrrian (62 NY2d 943, 944 -945 [ 19841 r ‘ A  properly executed affidavit of Y 

service raises a presumption that R proper mailing occuned”]). 
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I n  the case at bar, the Aftldavit of Scrvice states in relevant part that Riyan McEldererry 

served copies o C  thc Sninmons and Complaint on Ms. McDaniel by deiivering [hem lo n C‘CI- 

worker of Ms. McDaniel, ‘‘a person of suitable age and discretion,” ul MS. McDcrniel ’spluce of’ 

hzisiness in New York. There is no indication that service was made to Ms. McDatiiel pcrsoiially, 

or that copies were left with someone of suitable age aiid discretion residing at Ms. McDaniel’s 

“dwelling house or usual place or abode,” or that copies were delivered to ‘hn agent authorized 

by appoinlincnl or by law lo rcceive service of process,” pursuant to SCRCP 4(d)( 1). Further, 

plaintiff has failed to indicate that it even cansidexed South. C.arolina’s: r.u!eufo.r >:e~vke- of , ._ , I.. -,--,,I.- ., , .  
- 

process or attempted to comply with them. Therefore, plainliff has failed to demonstratte that the 

South Carolina court had personal jurisdiction over Ms. McDaniel. Accordingly, his motion for 

suriimaiy judgment in lieu of complaint is denied. 

Dcfindanfs ’ Cross-Motion 

With respect to enforcing a judgment from a sister state, this Court can only examine 

whether the sister stale had personal jurisdiction over the defendant. Ncw York Courts are 

precluded from examining the underlying merits of-the case (A11 Terrain Properties, I m . ,  at 91, 

citing Fiore v Oakwood Pluza Shopping Ctr., at 577). Thus, dismissal of the underlying South 

Carolina action on the ground that the proof establishes that the underlying demand for 

$28,264.88 is incritless cannot be granted. 

Flowever, in light of this Courl’s finding that the South Carolina court lacked personal 

jurisdiction over Ms. McDaniel, and that proper service of process was not effectuated upon Ms. 

McDaniel, dismissal of the instant action on this latter ground is warranted. “Nothing in the 

statute, ofcoursc, obliges a court, upon denial of surnmaryjudginent, to treat CPLR 3213 motion 
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papers as a complaiiit and answer, regardless of the circumstances. Although the statute provides 

that, upon denial of summary judgment, the moving and answering papers shall bc deemed a 

complaint and answcr, it also explicitly permits a court to order ‘otherwise”’ (,we Schulz v 

Burrows, 94 NY2d 624 [ZOO01 [finding that Supreme Court did not abuse its to dismiss the 

action after concludillg that Texas lackcd jurisdiction ovcr defendant, rendering thc default 

judginciil unenforccable in New York]). Since the Default Judgment is unenforceable in New 

York, the action is hercby dismissed. 

.. .- - Cnnzlusioiz - . -  

Based on the foregoing, it is hereby 

ORDERED that the motion by plaintiff Harold H. Adams, Jr., as trustee of the 1 Iuel D. 

Adam,  Jr. Trust for summary judgment in lieu of complaint, pursuant to CPLR $32 13, against 

defcndants K.C. McLlaniel, in her capacity as executrix of the Estate of Mary Anne Swint 

Beiuiett, and the Estate of Mary Anne Swint Bennett, is denied; and it is further 

ORDEKED that defendants’ cross-motion for summary judgment dismissing plaintiff’s 

Complaint, pursuant to CPLR $3212, is granted; and it is further 

ORDERED that the action is hereby dismissed; arid it is further 

ORDERKD that plaintiff serve a copy of this order with notice &t&# ~ F s  
witliiii 20 days of entry. 

The Clcrk may enter judgment accordingly. 

That constitutcs the decision and order of the Court. 

HON. CAROL EDMUD 
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