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- agaiiist- 

J P  MORGAN C H A S E  BANK, N.A., 
Defend an t/Thirl 

-against- 
BRIAN BANDLER, 

APPEARANCES: 

P1,AINTlFF 
Richard A Klass, L:sq. 
16 C‘ourl Strcol, 29Ih FI 
Brooklyn N Y  I I24 1 
(7 18) 643-6063 

TIIIRL, PARTY D KFlC N I) ANT 
Huonalnlol ‘e Lal-alls, L1.P 
By. Albert Huonaniici, lisq. 
2 2 2  L3looniirigdalc Road, Suitu 30 
White Plains NY 10605 
( 0  14) 288-9200 

DEFENDANT/THlKD PARTY PLAJNTIFF &m 
& m i ,  Honchonsky &L Zaino, LLP 
Uy:  Thonias Reardon, I’sq. 
226 Sevcnth S h x t ,  Suite 200 
Garden Vity N Y  I530 
(5 I O )  248-5400 

I 

Papers coiisidercd oil review of this motion hy plaintiff for partial surririiary judgmcnt: 

Notice of‘ Motion by Plaintiff 
Dd‘ciidanl’s All: in Opp., Memo. of Law 

1 
2, 3 
4, 5 
6. 7 

Notice of<.’ross Molion by Third Party Ddendant, Aff. in Support 
Plairitiil’s Aff. in Opp. lo Cross Motion, Reply Memo o f  I,aw 

PAUI, G. FEINMAN, J.  

I’laiiiliU Jiiditli Bandler (Ms. Bandler) movcs pursuant to CPLR 32 12, for an order 

gantiiig partial siiniimi-y .jildgnient agaiilst dcfendanl SI’ Morgan Chase Bank, N.A. (Chasc) 011 

her third c a i w  o f  action, which asscrts a violation oftlic ‘I’ruth iii Lending Act. IS LJSC‘ 1001, et 
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seq. (TILA). Plaintiff seeks lo rcsciiid a hoiiie equity line oI'crcdit (credit line) filed by Chasc 011 

her property, and to recoup certain moncys paid to Chase, and to recover attorney's fees. Third 

party defendant Brian Bandler (Mr. Bandler), cross-irioves, pursuant to CPLR 321 1 and 3212 for 

an ordcr granting suiiiiiiary judgi-nent disiiiissing tlic complaint and the third party complaint. 

For the reasons stated below. the motion and the cross iiiotioii are denied. 

BACKGROUND AND FACTUAL ALLEGATIONS 

Third party defendant Brian Baiidlcr was iiiarried to plaintill Judith Bandler at the time 

these events eiisuecl. The parties are now iiivolvcd i n  divorce proceediiigs pcnding in anothcr 

county. Mr. Bandler was, at thc time orthe loans at issue, and coiitinucs to be, eiiiploycd hy 

defendant/third party plaiiitiff Chase. It bcars noting that both Mr. and Ms. Baiidlcr are 

practicing attorneys. 

In 2002, Ms. Baiidler, along with Mr. Baiidler, sought to finance tlicir marital property 

through a mortgage with Clzasc. On August 27, 2002, Ms. Randlcr and MI-. Bandler secured a 

mortgage in the :iniount of $3 15,000.00 (mortgagc). ThereaIter, on Decembei- 2, 2002, Ms  

Bandler issued a I'owcr of Attorney (POA), in fiivor or  Mr. Bandler, as hcr attorney-in-fact. 

According to Ms. Bandler, the I'OA was to be used solely i n  coruicctioii with the closing of the 

iiioi-tgage for purclzasing the propei-ty. (Plaintiff Affidavit, a1 1 1 .) I n  pertinent part, the I'OA 

states as follows: 

This power of attonicy is limited to actions and agreements relating to real 
property in the City o f  New Kochellc, Wcslchester County, New York, commonly 
known as I4 Dorchesler Road, Scarsdalc, Ncw York, including without limitation 
acquisition, closing and settlemcnt, and execution of promissoiy notes, rnortgagcs 
arid other inslruiiicnts of every dcscription in connection wilh financing for such 
acquisition, specifically, thc right to sign the $3 15,000 mortgage and related 
documents wilh .I PMorgan C'hasc Bank, uiidcr loan H I  135056447. 
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Plaintiff Exli ihi t H. 

According to Ms. Bandlcr, on December 3, 2002, the day of lhe closing, Mr. Bandler 

sccured a Chase I-Ioiiie Equity Liiic of C‘rcdit (credit line), in tlic amount of $3 15,000.00, as an 

additional mortgage on the property. Using the POA, Mr. Bandlcr also closed on the original 

iiiortgage lransaction.’ Ms. Bandler maintains that she only louiid out about the credit line at 

least a ycar- later, after she spokc to a C‘hasc employee regarding her riiortgagc. Plaiiitirl‘clajms 

that she dicl not grant Mr. Raiidler the authority lo enlcr into this credit line, as her POA only 

authorized hcr liusbaiicl to handle the original mortgage transaction. 

After Mr. Bandler seciired this credit line, C h s c  allowcd him to withdraw two checks in 

the amount of $100,000.00 a id  $200,000.00, Ms. Randlcr alleges that she was not given any 

iiotice about thesc checks. She categorizes Mr. Baridler’s activity after receiving thcsc cliccks as 

a “complicated series of transactions that iiivolved regular deposits into a variety of accounts, 

including joint credit card, checking and brokerage accounts ... .” (Plaintiff Affidavit, at 7128.) 

PlaiiitilT submits no documentation to supporl these allegations. 

Ms. Bandlcr niadc a payniciit of $50,OOO.O0 towards the crcdit line i n  Fchruaiy 2004. 

Shc statcs that this payment was iiiade as a direct “rcsult of thc coercion of Chase and in reliance 

of its false and mislcading stattemciits that she had cxccuted documentation making her legally 

responsible for extensions of crcdit ... .” (fd., at 1138.) However, plainlirf has not providcd any 

evidence other than her barc allcgation to reinforce her alleged claims of coercion. 

Plaintif[ cornmenceci this action in February OP 3007, asscrting six causes of action. 

“14ie mor-lgage loan paid at closing was $300,000.00, not $3 15,000.00, as indicated in thc 
original iiiortgage coiiiiiiitnient lettcr. (Plaiiitifl‘ Exhibit I.) 
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Chasc filcd an answcr a i d  cotnmenced a lhird party action against Mr. Bandler. In her third 

cause of action, Ms. Haridler maintains that Chase was obligated to comply with certain reporting 

and disclosure tci-ins with regard to the crcdit line iinder ‘I’ILA, including “[ all1 interest rates 

charges and the calculation thereof, all fees associatcd with the credit line and llcr right to rescind 

the credit line, all in the time and iiianncr rcquired under various banking laws.” ( I d . ,  at 1144.) As 

a result of Chase’s purported noncornpliancc, Ms. Baiidler alleges she has the right to rescind tlic 

credit line and she i s  also entitled lo recoup thc $50,000.00 payment. 

In respoiisc to the current motion, Chase states that there is no question as to the validity 

o l  the POA, and that Mr. Baiidler had Ihe authority to enter into any type of niortgagc agrccmcnt. 

It further argues tha t  h e  POA allowed Mr. Baiidler to execute a l l  “other instruments of every 

description,” including executing the right 10 rescission notice. Cliasc also states that tlic chccks 

payablc to MI-. Bandler from the credit line were deposited into a joint accouiit maintained by 

both Ms. and Mr. Bandler. (Defendant Allidavit, a l l l o . )  It also argues that the $200,000.00 

check from the credit line corresponded to a $200,000.00 principal payment made oil the primary 

mortgage. ( l l f . ,  at 118; Brian Baiidler Exhibit D.) Chase also indicates that Mr. Baridler was 

given the documentation regarding the credit line, including the right lo rescission notice. 

(Defendant Ex. A,)  Fiirtlicniiore, Chase maintains that Ms. Bandler’s claim that she was 

maware of the crcdit line, is dubious on its Lace. Chase provides documcntation tlwt plaintiff 

executcd a loan application in connection with the subject crcdit line. (Defendant Ex. B.) ‘I’his 

paperwork documents tha t  plaintiff hersell signed an application Ibi- a homc equity credit line, in  

tlic amount ol‘$3 15,000.00, oii August 15, 2002. 

hi liis cross motion, Mr. Baiidler contends that Ms. Baiidler was awarc of llie credit line 
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and authorizcd him to act 011 hcr behalf. As previously noled, both Bandlcrs arc attorncys, and 

according to Mr. Bandler it was Ms. Baiidlcr who drafted the POA. Hc argucs that as thc draftcr 

Ms.  Baiidlcr coulci have easily prohibitcd hiin li-om signing the credit line application on thc day 

of the closing, but did iiol do so. Mr. Baridler niaintains that the couple decided together to take 

out a crcdit litic so that they could have ii LLcoiivcniciit and fast way to obtain l i i~ids wlieri 

needed," and thal plaintiff did not object to the credit line or the use o r  the fiinds iintil after 

December- 2004, which was tlie start or  their divorce proceedings. (Brian Bandler Affidavit, a t  

6.) Hc also submits docuiiientatioii and acknowledges that the % 100,000.00 chcck takcii from lhc 

credit line was deposited into a joint marital account and was iised to pay joint marital expenses. 

(Bandler Exhibit H. j Mr. Bandlcr claims Ms. Eandlcr kricw about this transaction, which 

provided the parties wilh among other things, iicw furiiiturc. I I C  avcrs that tlic $50,000.00 

payment i-nade by plaintiff to Cliasc camc primarily from a withdrawal lrom his 40 1K account. 

DISCUSSION 

'The proponent of a niotion for summary judgmcnt niust dciiionstratc that tlicrc arc no 

iiiatcrial issues o l  fact in clispute, and that it is entitled to .judgment as a matter of law." 

l~ullci.s-I~~~/71icriso,z I) Wuiswim, 39 AD3d 303, 306 ( I "  Dept 2007), citing Wiwgrnd 1' New I'ork 

Ur~i i~ers i fv  hdcdic.~il Curttcv-, 64 NY2d 8S I ,  853 ( I  985). Upon prorfer o l  evidence establishiiig a 

priiiia race case by the movant, "the party opposing a niotion for suniniary judgment bears the 

burden of 'prodiic[ing] evidentiary proof in admissible Lonii sufficient to require a trial 01' 

iiiatcrial issiies of'hct. '" P c o p l ~  v Grasso, 50 AD3d 535, 545 ( I  '' Dept ZOOS), quoling 

ZucAkt.rnzcirz v C'ifjl ~ / ' N L ' M ~  Yurk, 49 NY2d 557,  502 ( 1  980). In considering a summary Judgmcnt 

motion, cvidciicc should be viewcd in tlic "light most favorable to the opponent of the motion." 
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Grusso at 544, citing to Mliriric Midland h t i k ,  N.A. ,  17 Ditio mid Artie ‘s Azrtoinatic Trulrisnirssioti 

C’u., 168 AD2d h I O  (2d Dept 1990). The fiinction of tlic court is one ol‘issue finding, not issue 

dctcniiination. Fermlriic. v Arnrricrrn Lung A m i . ,  90 NY2d 623, 630 (1997). 

TTLA (1 5 USC 160 1, et seq) was enactcd to protcct coiisuiners against the “inequities in 

their negotiating positioii with respec1 to credit and loan institutions.” (~’onztnunity Mutzid 

SIivinKs Brrjik 1’ Gillm, 17 1 Misc 2d 535, 537 (Mount Vernon City C‘t 1097). Lliidcr TILA, 

Iciiders arc rcquircd to give standar-d inhination lo h e  borrowers, such as borrower’s rates, 

finance chargcs, and annual pcrccntagc rates, so that they can make informed decisions. Sre ~g 

Stein 11 . J P  M o y ~ i t i  (’haw Hawk, 279 F Supp 2d 286, 291 (SD NY 2003); C;ertcrul Elcc c-‘ripitul 

Fiiirrrricid 17 Harik Lciinii ‘l’riist C‘o oJ’NY, 1999 WL 33029 at ‘24 (SD NY 1099). As Ms. Raiidlcr 

argucs that she was riot iiihnued of tlic credit linc, slic sceks to rcsciiid it, pursuant to 15 LJSCS 

Section 163s (a).’ 

Setting thc validity of tlic POA aside, the ~iarrow issue presented is liiiiitcd to whether 

Ms. Baridler can meet her burden of proof that shc has no obligation with respect to thc credit 

line. Although tlic cxtant rccord conlains coinpelling cvidcncc that Ms. Bandler did in Ihct know 

ahout the line of credit, she alleges that dcl‘endant never “[a]tlempted to dclivcr to plaintiff the 

disclosiire inhiiiatioii and rescission fomis imder TII,A ,.. , ”  (Plaintiff Memoraiidiim oTT,aw, at 

10.) Howcvcr, M s. Bandler conveniently fails to attach additional documentation provided by 

Chase which reveals that slic iiidced, did sign a loan application with regard to thc crcdit line. 

2TILA provides tha t  in ordcr to rescind a loan, ;I cc~~ i s~ i~nc r  niay exercise the right to 
rescind until midnight o r  the third business day following the latest of: (1) consuimiation of the 
transaction; (2) delivcry of a proper notice of the right to rescind; or (3) delivery of all tlnc 
material disclosurcs correctly made. 
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(Brian Baiidlcr Ex. A. )  The docunicnt has a “EasyClose 1,iiic ol‘ Credit” box clearly checked. 

The application status, “ I  iindcrstand that this applicatioii is an addenduiii to my application [or a 

residential first mortgage loan lhrough either Chase Manhattail Mortgage Corporation, .I P 

Morgaii Cliasc or anolher first mortgage lender. All [he stateiiicnts T have made in this 

applicatioii and my first mortgage application arc triie and correct.” (Defe’endant Ex. B.) Only in  

licr rcply ~iiemoi~ancluiii o r  law does plaiiitiff acknowledge signing the application for the crcdit 

line, but then allcgcs that defeiiciant’s applications for credit lines and mortgages are coIifiisiiig 

aiid do not conlain the disclosures requircd by TILA. Ms. Bandler iiisiiiuates lhat Chase 

eiigagcd in deceptive loan practices by issuing checks in large ainouiits to one of its eniployecs, 

i .e.  Mr. Bandler. Howcvcr, Chase claiiiis that it was acting 011 ;i valid POA, which entitled Mr. 

Baiiciler to access lo the crcdit line. Ms. Randler rails to attach copies of slalemcnts, which were 

produced hy defendants, which demoiistrate that $100,000.00 was dcposiled into thejoirit marital 

accouiit and that $200,000.00 was uti1 izcd to pay down lhe couplc’s inortgagc. I n  short, plainlin‘ 

has hiled to prove enlitlenient to judgment of dismissal as a matter of law, specifically hiliiig to 

prove lhat shc was unaware of the credit line. Accordingly, plaiiitiff Ms. Bandler ’s motion for 

partial siiiiimary judgiiient 011 11ic third causc of action is denied. 

As tlic plaintiff lierscll‘suggests, TILA i s  aimed at deceptive practices by lenders, and not 

the subjective belicl’s or iictioiis of boi-rowcrs. Although it  seems possiblc that plaintiff hac1 h 1 1  

disclosurc of the crcdi t line, in its reply papers, neithcr Chase iior Mr. Baiidler address Ms. 

Bandlcr’s complaint that Chase did not comply with then-applicable TI1,A procedures. MI-. 

Bandler siiiiply states that tlie language of tlic POA clcarly allows Tor the exccution o r  tlie loan 

docuimciils, and as such, Chase acled properly in thc nialter. However, Chase docs not presclit 
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m y  rccords, documcnts or testimoiiy which cstahlish that it coiizplicd with its requircinents under 

TILA. Thus, Ihere is a queslion of hact as to whether Chase complied with the TILA provisions 

as alleged in plaintiffs coriiplaint, and Mr. Bandler’s liability, il- any, dcpcnds 011 Chase’s 

liability. Accordingly, third party dcfcndant M r. Baridler’s cross-molion Cor suiiiinary judgment 

is denied. 

It is tliercforc 

ORDERED that plniiitifl’s motion for s i immaryjud~:me~~t  is dcnicd; and it is further 

ORDERED that third party defendant’s cross-motion for suiiiinary judgment is deiiicd. 
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