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1 - 3  
4 - 6  
7 - 8  

PAUL G. FEINMAN, J.: 

Defendants Robert W. Seavey, BNA Realty Company, Phyllis Seavey, and Dalton 

Management Co. LLC move for an order pursuant to CPLR 321 1 and 3016 dismissing the 

complaint with prejudice. 

This is a derivative action for breach of fiduciary duty and breach of contract brought on 
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behalf of a limited partnership known as Fifth and 106’h St .  Associates, L.P. (the “Partnership”) 

by limited partners who hold approximately 96% of the Partnership interests. The principal asset 

of the Partnership is a large apartment building which is part of the Mitchell-Lama housing 

program (the “Property”). Defendant Robert Seavey is the managing general partner. Defendant 

BNA Realty is the other general partner. Defendant Phyllis Seavey is the principal of defendant 

Dalton Management Co., which is the managing agent for the Property. 

According to the complaint (defendants’ exhibit A), defendants have engaged in improper 

conduct in pursuit of their personal interests and to the detriment of the Partnership by, inter alia, 

skimming funds from the Partnership by causing vendors to make illicit payments to them, 

warehousing apartments in order to demand cash payments from tenants, misrepresenting the 

financial condition of the Partnership in order to conceal acts of self dealing, and refusing to sell 

the Property in order to perpetuate their improper activities (id., 7 2). 

The cornplaint asserts four causes of action referred to therein as claims. Defendants 

contend that plaintiffs’ first claim for breach of fiduciary duty, which is asserted against the 

general partners, should be dismissed for the following reasons: the allegations of the complaint 

lack the requisite particularity; defendants’ decision to hold onto the Property is protected by the 

business judgment rule; and, plaintiffs fail to allege their reasons for failing to make a demand on 

the general partners to bring this action. Next, defendants argue that plaintiffs’ second claim, for 

breach of the Partnership agreement, which is also asserted against the general partners, and third 

claim for breach of the managing agent agreement, which is asserted against Dalton 

Management, should be dismissed because plaintiffs fail to identify the provisions of the 

agreements which were allegedly breached. The fourth cause of action for declaratory relief is 
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not addressed. Defendants do contend, however, that "almost all of the plaintiffs in this action 

lack standing" because they have failed to demonstrate how they acquired their limited 

partnership interests, and that the complaint must be dismissed with respect to defendant Phyllis 

Seavey because plaintiffs have failed to assert any claims against her 

Defendants' arguments, to the extent addressed to alleged pleading deficiencies, will be 

treated as a motion to dismiss for failure to state a cause of action (CPLR 321 1 [a][7]). The 

standards applicable thereto are comprehensively set forth in Khan v Newsweek, Inc., 160 AD2d 

425, 426 (1" Dept 1990): 

A motion to dismiss for failure to state a cause of action assumes 
the truth of the material allegations and everything reasonably to be 
implied therefrom. (see, Foley v D'Agostino, 21 AD2d 60, 65.) In 
determining such a motion, it is not the function of the court to 
evaluate the merits of the case (Carbillano v Ross, 108 AD2d 776, 
777) or express an opinion as to plaintiffs ability to ultimately 
establish the truth of the averments. (219 Broadway Corp. v 
Alexander's, Inc., 46 NY2d 506, 509.) Rather, the plaintiff must be 
"given the benefit of every possible favorable inference" (Rovello v 
Orofino Realty Co., 40 NY2d 633, 634) and the motion to dismiss 
will fail if, "from [the pleading's] four corners factual allegations 
are discerned which taken together manifest any cause of action 
cognizable at law" (Guggenheimer v Ginzburg, 43 NY2d 268,275) 

The allegations of illicit conduct and self-dealing underlying plaintiffs' first cause of 

action for breach of fiduciary duty (see p 2, supru) are sufficient to support that cause of action 

(see Kahn, supra). If defendants need more details, they can obtain them through discovery. 

The business judgment rule bars judicial inquiry into actions of corporate directors "taken 

in good faith and in the exercise of honest judgment in the lawful and legitimate furtherance of 
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corporate purposes” (Auerbach v Bennett, 47 NY2d 617, 629 [ 1979]).’ Given the allegations 

underlying plaintiffs’ first cause of action, defendants’ invocation of the business judgment rule 

at this time is, at best, puzzling. The same applies to defendants’ attempt to capitalize on 

plaintiffs’ failure to make a demand on the general partners to bring this action. It is manifest 

from plaintiffs’ allegations that such demand would have been futile (see Allison Publications, 

Inc. v Mutual Benefit Life hns. Co., 197 AD2d 463,464 [ 1“ Dept 19931 [demand on general 

partner to sue itself “htile’’ and therefore unnecessary]). 

Defendants fare better with respect to plaintiffs’ second and third causes of action for 

breach of contract. “In order to plead a breach of contract cause of action, a complaint must 

allege the provisions of the contract upon which the claim is based” (Atkinson v Mobile Oil 

Corporation, 205 AD2d 719,720 [2d Dept 19941; see also Kraus v Visa Iritl. Sen. Assn., 304 

AD2d 408 [ 1’‘ Dept 20031 [breach of contract claims dismissed for failure to state a cause of 

action where plaintiff failed to allege the breach of any particular contractual provision]). The 

complaint at bar fails to cite any provisions of the Partnership agreement or the agency agreement 

with Dalton Management which were allegedly breached. The second and third causes of action 

should therefore be dismissed. 

Defendants’ contention that most of the plaintiffs lack standing presents a factual issue 

which is improperly raised at this stage (see Khan v Newsweek, supra, 160 AD2d at 426). 

Defendants correctly contend that the complaint asserts no claims as to defendant Phyllis Seavey. 

Accordingly, the complaint should be dismissed in its entirety as to her and her name stricken 

‘The business judgment rule applies equally to general partners acting as fiduciaries for 
the partnership (see Levine v Levine, 184 AD2d 5 3 ,  59 [ 1’‘ Dept 19921). 
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Finally, the court notes that the factual statements made by plaintiffs’ attorney in her 

opposing affidavit (the only opposing affidavit) are based entirely on hearsay. Her statement that 

“plaintiffs inadvertently omitted Phyllis Seavey from their First Claim” does not serve as an 

amendment to the complaint. 

Accordingly, it is hereby 

ORDERED that defendants’ motion is granted only to the extent that plaintiffs’ breach of 

contract claims (the second and third causes of action) are dismissed without prejudice; and it is 

further 

ORDERED that the entire complaint is dismissed as against defendant Phyllis Seavey; 

and it is further 

ORDERED that the Clerk of Court is directed to enter judgment in accordance with the 
I 

foregoing and shall strike Phyllis Seavey’s name from the caption of these proceedings; and it is 

further 

ORDERED that all other relief requested is denied.. 

This constitutes the decision and order of the court. 

DATED: June 11,2009 
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