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SCANNED ON 611712009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: LOUIS 6” YORK I SA, 
.* Y .  . PART P 

Index Number : I01 7392007 

METALIOS, MELINA 

TOWER INSURANCE 

SEQUENCE NUMBER : 001 

DISMISS 

vs . 

- 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. - 
MOTION CAL. NO. 

r- 

this motion to/for - 

I PAPERS NUMBERED 

I I Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavlta - Exhibits 

Replying Aff ldavits 

Cross-Motion: [--: Yes No 

Upon the foregoing papers, It Is ordered that thia motion 

Check if appropriate: ’ DONOTPOST 
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SUPREME COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK: PART 2 
____________-_______L_____ll_______lf 

MELINA METALIOS and PLUCK NINTH AVE 
X 

IPJC. T/A PLUCK U ,  

Plaintiffs, 

Index No.: 101735 /07  

- a ga in s t - 
N DECJSIO 

BACKGROWD 

Defendant, The Automobile Insurance Company of Hartfold, 

Connecticut (AIC), moves, pursuant to CPLR 3212, to dismiss the 

cornplaint  and any cross motions against it, and to declare t h a t  

it has no duty to defend or ir’ldemnify plaintiffs in t h e  

underlying personal injury l a w s u i t .  Defendant, Tower I n s u r a n c e  

Company of  N e w  York (Tower) cross-moves, pursuant to CPLR 3212, 

for summary judgment declaring t h a t  i t  has no d u t y  to defend OL‘ 

indemnify the plaintiffs in the underlying personal i n j u r y  

action. 

Plaintiff, Melina Metalios (Metalios), has a condominium 

homeowner‘s policy with A I C  i n  which she  is the named insured, 

and defendant Pluck N i n t h  A v e  Inc. T/A P l u c k  U ( P l u c k )  i s  not 

named a s  an i n s u r e d  o r  a s  an additional insured under t h a t  
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p o l i c y .  P luck  h a s  a g e n e r a l  come1 i 1 liability p o l i c y  w i t h  

Towel: iis t h e  named i n s u r e d .  M e t a l i o s  

r e s t a u r a n t .  

The u n d e r l y i n g  l a w s u i t ,  e n t i t l e d  

i s  an owner of P luck ,  a 

Haydee Albino,  as  

A c h i i i i s t r a t o r  of 'the E s t a t e  of M i c h a e l  R U O C C O ,  Deceased, and 

Joei7anni.e Soli3, an i n f a n t ,  by h i s  n a t u r a . 1  g u a r d i a n ,  Brenda 

S o l i s ,  and  Brenda  Solis, I n d i v i d u a l l y  v P l u c k  Ni.nth Avenue, h c .  

t / a  EJ1uck U and Melina Metalios, pending  i . r l  t h e  Supreme Court, 

Kings Csunty,  under  Index No. : 5 8 2 9 / 0 6 ,  was instituted after: 

Ml.chael Ruocco (Ruocco) was a t t a c k e d  and k i ;L l?d ,  and Joevann ie  

Soli:: ( S o l i s )  was attacked and injl.u:c:d, 01.it.Zid~ of P lu ' ck ,  af teJ :  

h v i n y  l e f t  the r e s t a u r a n t .  

ii:?: ownel: Metalios were negl-iqen-t. when one of I'l.uck' s employees 

The complaint: al:legeu that Pluck arid 

a s s a u l t d  Ruocco and S o l i s  after a n  a l . l cgcd  a l t e r c a t i o n  w i t h i n  

t h e  r e s t a u r a n t .  

Pursuant  t o  t h e  A I C  p o l i c y ,  Scctlori  11, t he re  i s  a n  

e x c l u s i o n  o f  cove rage  f o r  a n y  b o d i l y  injury 01: property damage 

a r i s i r , g  o u t  of  bEisiness p u r s u i t s  o t  any i n s u r e d  oc t h e  r e n t a l  o r  \\ 

h o l d i n g  f o r  r c r i t a l  any  p a r t  of any  p remises  by any i n s u r e d . "  

i s  noted t h a t  P l u c k ' s  l o c a t i o n  i s  n o t  t h e  same as t h e  condominium 

for which t h e  p o l i c y  w a s  issued. 

I t  

A I C  t i m e l y  d i s c l a i m e d  cove rage  w i t h  r e s p e c t  t o  Metalios 

based on t h e  above - re fe renced  b u s i n e s s  p u r s u i t s  e x c l u s i o n ,  and 

w i t h  r e s p e c t  t o  P luck  based  on the f a c t  t h a t  P l u c k  i s  n e i t h e r  an  

2 

[* 3 ]



insured OX: name( i n s u r e d  under its policy. 

Metalios asser ts  that the incident at P l u c k  occurred when 

s h e  was hosting a p r i v a t e  party a f t e r  the reecausant closed, and 

therefore does n o t  come w i t h i n  the business pursuit exclusion. 

Metalias affirmed that t h e  guests included all employees of 

Pluck, none of whom w e r e  compensated for being at the party, and 

some personal f r i e n d s  o f  he r s  and the employees, and stated that 

the reasun for the p a r t y  was to boost employee morale. Metalios 

EBT p.  5 2 .  

The T o w e r  general  commercial. liability pc~1 icy, which a l s o  

i r i c j - u d e s  a liquor liability coverage p a r t ,  h i t h  of which provide 

exc ;.w~.i3;1s f o r  c3.aims arising out of 

* \ .  
z\,. A s s a u i - t  and/or Battery committed by any insured, any 

employee of any insured, any patron or customer of the 
ixsvreci, oil' any other person; or 
b. The fai..Lure t o  suppress or prevent any Assault and/ 
or Bgtt-er:/ or any act OF omission in connection with 
any Assauit and/or battery; or 
c.. The negligent hirhg, supervisi.on or training of 
any eInl;lojree or agen t  of the insured with respect to 
the even t s  described in a. and b. above." 

. -  

Tower timely disclaimed coverage based on the above- 

referenced a s s a u l t  and b a t t e r y  exclusion. 

DISCUSSION 

"The proponent of a summary judgment motion must make a 

prima facie showing of entitlement to judgment as a matter of 

law, tendering sufficient evidence to eliminate any material 

issues of fact from the case [internal quotation marks and 
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c i t a t i o n  o m i t t e d ]  .I' S a n t i a g o  v F i l s t e i n ,  35 A D 3 d  1 8 4 ,  185-186  

(lgt Dept 2 0 0 6 ) .  

t o  " p r e s e n t  facts i n  admissible form s u f f i c i e n t  t o  r a i s e  a 

genuine, t r i a b l e  i s s u e  OP f a c t .  " Mazurek v Metropolitan Museum 

of A r t ,  27  A33d 2 2 7 ,  2 2 8  (13t Dept 2 0 0 6 ) ;  see Zuckerman v C i t y  of 

N e w  York, 49 NY2d 557, 562 (1.980) .  If t h e r e  i s  any  doub t  as t o  

t h e  e x i s t e n c e  of a t r i a b l e  f a c t ,  t h e  motion f o r  summary judgment 

must be d e n i e d .  See R o t u b a  Ext :ruders  v Ceppos, 4 6  MY2d 223, 231. 

The b u r d e n  t h e n  s h i f t s  t o  t h e  m o t i o n ' s  opponent 

(1978). 

A I C ' s  mot ion  i s  g r a n t e d .  

There i s  no argument t h a t  P l u c k ,  being n e i t h e r  an insured 

nor  an additional i n s u r e d ,  is cove red  by  t h e  p o l i c y ,  and P l u c k  

does n o t  a r g u e  t h i s  p o i n t .  

The  bagis of Arc's moticn w i t h  r e s p e c t  t o  d i s c l a i m i n g  t h e  

o b l i g a t i o n  t o  indzmnify  a n d / o r  de fend  Metalios i s  tha t .  the 

i n c i d e n t  o c c u r r e d  a s  p a r t  of h e r  b u s i n e s s  p u r s u i t s ,  ana  i s  

t h e r e f o r e  exc luded .  

T o  be c o n s i d e r e d  a b u s i n e s s ,  two e l emen t s  m u s t  e x i s t :  (I) 

t h e  a c t i v i t y  must be c o n t i n u o u s ;  and ( 2 )  t h e  a c t i v i t y  must be 

mot iva t ed  by p r o f i t .  S h o w l e r  v American M a n u f a c t u r e r s  Mutual 

Ins. Co., 2 6 1  AD2d 8 9 6  ( 4 t h  Dept 1 9 9 9 ) .  N e i t h e r  side disputes 

t h a t  M e t a l i o s '  a c t i v i t y  w i t h  r e s p e c t  t o  Pluck w a s  c o n t i n u o u s ;  t h e  

c o n t e n t i o n  l i e s  i n  how each s i d e  i n t e r p r e t s  t h e  p a r t y  a t  P l u c k .  
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In her examination b e f o r e  trial, M e t a l i o s  admitted t h a t  t h e  
; 

p a r t y  was gi.ven t o  bolster employee mora le .  In t h e  u n d e r l y i n g  

personal i n j 2 r - y  lawsuit, M e t a l i o s  i s  be ing  sued, not f o r  any  

individual wrongdoing, b u t  under  t h e  d o c t r i n e  of r e s p o n d e a t  

superi .or  as one of the owners of Pluck. who was p r e s e n t  when t h e  

as3aul . t  took p l a c e  I Activities th3.t. are i n c j - d e n t a l  t o  actual. 

b u s i n e s s ,  b u t  perfc;rmed in c o n j u n c t i o n  with a b u s i n e s s  motive, 

may a l s o  be corisidcred a s  f a l l i n g  w i . t h i n  the b u s i n e s s  p u r s u i t s  

exclusion in this t y p e  of Insuranc:e p o l i t y .  See Sa1imben.e v 

.i?krchan%s Mur. Ins .  Co., 2:t7 AD2d  991 ( 4 t h  Eept 1 9 9 5 ) ;  see 

yerierali-y Outwater v B a i L j . s t e r ,  2 5 3  A D i d  9 0 2  ( 3 d ,  Dept 1 9 9 8 )  . 

;.act that: Metalios appei'rs t o  he g i Y i A y  t h e  p a r t y  p r i m a r i l y  f o r  

I!l.uck enployees as p a r t  of inanagemen L'  s at,ternpts to increase  

ernpIoyee morale, couplcd  w i t h  t h e  theory of r e c o v e r y  against 

P k t a l i o s  a s  an emp1.oyex. and r e s t a u r a n t  :)wner i n  the u n d e r l y i n g  

p e r s o n a l  inj usy ac t j -on ,  leads t o  t h e  cu i ic lus ion  that t h e  a s s a u l t  

The 

f.3 ui?dec no d u t y  to indemnify  o r  defend Metalj-os. 

Similarly, Tower's cross moticu is  a l s o  g r a n t e d  w i t h  r e s p e c t  

to its o b l i g a t i - o n  t o  defend and indemnify  Pluck.  

"A d u t y  t o  defend i s  t r i g g e r e d  by , t h e  allegations 
c o n t a i n e d  in t h e  u n d e r l y i n g  comp3.aint.. The i n q u i r y  .. 
i s  whether  t h e  a l l e g a t i o n s  f a l l  w i t h i n  t h e  r i s k  of  
l o s s  u n d e r t a k e n  by t h e  i n s u r e d  [and it  l i s  immaterial] 
t h a t  the c o m p l a i n t  a g a i n s t  the i n s u r e d  asserts 
additional c l a i m s  which fall out . s ide  the p o l i c y ' s  
g e n e r a l  cove rage  or  w i t h i n  it3 e x c l u s o r y  p rov : i s ions . "  
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BP A i r  Cond!.tioning Coxp. v One Beacon Insurance Group, 8 NY3d 

7 0 8 ,  714 ( 2 0 0 7 ) .  

The conp la in t  i n  t h e  u n d e r l y i n g  p e r s o n a l  i n j u r y  a c t i o n  

a l l e g e s  t h a t  t h o s e  p l a i n t i f f s  were " a s s a u l t e d  and  battered" by an  

employee of P luck ,  and f u r t h e r  a l l e g e s  % h a t  Pluck " n e g l i g e n t l y  

r e t a i n e d "  t h e  p e r p e t r a t o r  a s  an  employee, whi.ch r e s u l t e d  i n  

b o d i l y  i n j u r y  and d e a t h .  Both a l l e g a t i o n s  fall s q u a r e l y  w i t h i n  

t h e  policy's e x c l u s i o n s  quo ted  above.  

\' [I] f t h e  a l l e g a t i o n s  i n t e r p o s e d  i n  t h e  u n d e r l y i n g  
complal.nt  a l l o w  f o r  no i n t e r p r e t a t i o n  which bx ings  
thep. w i t h i n  t h e  p o l i c y  p r o v i s i o n s ,  theE no d u t y  to 
defend e x i s t s .  [ A ] n  i n s u r e r  can  be rel.ievecl ot i.ts du ty  
t o  clefend i f  i t  e s t a b l i s h e s  as  a matter 01 l a w  t h a t  
t h e r e  i s  no possible f a c t u a l  o r  1ega;L b a s i s  on which  
it might  e v e n t u a l l y  be o b l i g a t e d  t.v indemni€y' i t s  
i n s u r e d  under  any  p o l i c y  p rov i s ion ,  and an i n s u r e d  may 
n o t  by u s e  of a ' sho tgun '  all@.gatkJn, c rea te  a dluty t o  
deYend beyond t h a t  which w a s  a n t i c j . p a t e d  by t h e  parties 
when they e n t e r e d  i n t o  t h e  p o l i c y  c o n t r a c t  ' [ i n t e r n a l  
q u o t a t i o n  marks and c i t a t i o n s  omitted] . " 

A t l a n t i c  Mutual  I n s .  Co. v Terk Technologies Cot-p., 3 0 9  A D 2 d  2 2 ,  

2 9  ( la t  D e p t  2 0 0 3 ) .  

Consequent ly ,  b a s e d  on t h e  a l l e g a t i o n s  of the u n d e r l y i n g  

compla in t ,  Tower i s  u n d e r  no d u t y  t o  de fend  o r  indemnify  Pluck, 

because  t h e  a c t i o n s  compla ined  of f a l l  w i t h i n  t h e  i n s u r a n c e  

p o l i c y ' s  assault and b a t t e r y  e x c l u s i o n .  

CONCLUSION 

Based on t h e  f o r e g o i n g ,  it i s  hereby  

ORDERED and ADJUDGED t h a t  de fendan t  The Automobile Insu rance  

Company of H a r t f o r d ,  C o n n e c t i c u t ' s  motion f o r  summary judgment 
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d i s m i s s i n g  the compla in t  and any  c r o s s  mot ion  i s  g r a n t e d  w i t h  

c o s t s  and d i s b u r s e m e n t s  t o  s a i d  d e f e n d a n t  of $ a s  

t a x e d  by the Clerk of t h e  Cour t  upon t h e  submiss ion  of a n  

a p p r o p r i a t e  b i l l  o f  c o s t s ;  and it is f u r t h e r  

ADJUDGED and DECLARED t h a t  The Automobile  I n s u r a n c e  Company 

of Hartford, Connecticut has no d u t y  t o  defend o r  indemnify  

p l a i r , t i f f s  i n  the u n d e r l y i n g  p e r s o n a l  i n j u r y  a c t i o n  e n t i t l e d  

Haydee Albino, a s  Adminis trator  of the Esta te .  of Michael RUOCCO, 

Deceased,  and Jcjcvannie S o l i s ,  an infant, by h i s  n a t z r a l  

gmrdiL?ri, Brei idd Solis, and B r e n d a  Solis, Individually v P l u c k  

Ninth Avenue, ice. t/a Pluck U and Melina Metalios', pending  i n  

the Supreme Court , :  Kings County,  ilnclel: Tndex N o . :  51329/'06; tirid i t  

i s  f u r t h e r  

ORDERED and ADJUDGED t h a t  d e f e n d a n t  Tower Tnsurance Company 

of Kew Vark's mution f o r  summary judgment d e c l a r i n g  t h a t  it has  

no d u t y  t o  de fend  o r  indemnify  p l a i n t i f f s  i n  thd u n d e r l y i n g  

p e r s o n a l  i n j u r y  a c t i o n  i s  g r a n t e d  w i t h  cos ts  and d i s b u r s e m e n t s  t o  

s a i d  de fendan t  OF $ as t a x e d  by t h e  Clerk of t h e  

Court  upon t h e  submiss ion  of a n  a p p r o p r i a t e  b i l l  of costs; and it 

i s  f u r t h e r  

ADJUDGED and DECLARED t h a t  Tower I n s u r a n c e  Company of N e w  

York h a s  no d u t y  t o  de fend  o r  indemnify  t h e  p l a i n t i f f s  i n  the 

u n d e r l y i n g  p e r s o n a l  i n j u r y  a c t i o n  entitled Haydee Albino,  a s  

Administrator of the E s t a t e  of Michael RUOCCO,  Deceased, and 
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J o e v a n n i e  Solis, a n  infant, by  h i s  n a t u r a l  g u a r d i a n ,  B r e n d a  

Solis, a n d  Brenda Solis, Individgally v Pluck Nin th  Avenue, Inc. 

t / a  Pluck -  U and Melina Metalios, pending in the Supreme Cour t ,  

Kings County, under  Index No.: 5 8 2 9 / 0 6 .  

Dated: - 

ENTER: 

Louris a .  Y o r k ,  J - S . C .  
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