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SUPREME CC)UIIT OF THE S'YATE OF NEW YORK 
COUNTY OF NEW YORK 

JAMES C A R R O N E ,  GIROLAMO CUCTNELLA 
AND MICHAEL BETTIGOLLF,, 

X _ _ ~ ~ ~ ~ ~ - - - _ _ _ ~ ~ I ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - - ~ ~ ~ ~ _ ~ ~ ~ ~ ~ ~  

P l a i  r i t . i . f f s ,  

-aga j, ns t - 

2 4 3  E. 118""' ST., LLC,  

Defendant., 

2 4 3  E. 118'-'' ST., L L C ,  

'YhiI (3- Party Pla i n t. i f f , 

T h i  r d - P a r t y  

- aqa i i i sL  - 
: Decision and Order 

STEWART T I T L E  INSURANCE COMPANY, e t  al., : 

JANE S .  SOLOMON, J . S . C . :  

111 a p r i o r  d e c i s i o n  i n  t h i s  case ,  f i l e d  on December 2 3 ,  

2008, t . hu  C o u r t  deni.ed the motion of 243 E. 118"' St., LLC ( " 2 4 3  

LLC") fo r -  summary j u d g m e n t  011 its clai.ms a g a i r i s t  t h i r d - p a r t y  

d e f e n d a n t  S t e w a r - t  T i t l e  I n s u r a n c e  Company ( " S t e w a r t " )  . 'The Court 

a l s o ,  upon searching t h e  r e c o r d ,  g r a n t e d  summary j u d g m e n t  i n  

S t e w a r t ' s  favor. 2 4 3  LLC now moves Tor l e a v e  t o  reargue a n d / o r  

f o r  leave t.o xcnew.  

The  motion t o  r e a r g u e  i s  d e n i e d  b e c a u s e  2 4 3  LLC f a i l s  

t o  i d e r i t - i f y  a n y  m a t t e r  m i s a p p r e h e n d e d  o r  o v e r l o o k e d  i n  t-he p r i o r  

mot . ion .  CFLR 2 2 2 1 ( d )  (2). Renewal  a l s o  i s  n o t  w a r r a n t . c d  h e c a u s e  

2 4 3  L L C  d o e s  n o t  cjTfer a r e a s o n a b l e  justification €or i.ts f a i l u r e  
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t o  offer i t - s  purpor- t .ed new ev idencc !  i n  t h e  earl i e r  m o t i o n .  CPLK 

2221(c) ( 2 )  2nd  ( 3 ) .  

The f a c t s  are set f o r t h  i n  detail jn t h e  p r i o r  

d e c i s i o n .  A s  rclcvant herc ,  2 4 3  T.,L,C, thc!  ownex o f  t h e  M a n h a t t a n  

p r o p e r t y  r e f c r e r - l c e d  by i t s  riame ( t . h c  “ P r o p e r t y ” )  I W A S  i n s u r e d  

under ~ 3 .  t i t l e  p o l i c y  j - s sued  b y  S t c w a r t  (1.he “ P o l i c y ” )  . In A p ~ j  1 

2004, 243 T,T,C t . r a n s I e r r e d  t h e  Property to i t s  sole members, 

G e r o l d  Migdoi and S h e r i  M i q d o l ,  i n  c o n n e c t i o n  with t h e  

procuremenh of a m o r t g a g e .  The Prope r t -y  w a s  l a t e r  Lrar isferred 

b a c k  to 24.3 LLC:. I n  November 2 0 0 4 ,  t h e  company was s u e d  i n  a 

m o r t g a g e  f o r e c l o s u r e  actj on for a p r e v i o u s l y  recorded mortgage  

that was not d i s c l o s e d  on  earlier t i t l e  repor-t:s. After b e i n g  

served with process i n  t - h e  f o r e c l o s u r e  a c t . i o n ,  2 4 3  LLC c o n t r a c t . e d  

t.o sell the P r o p e r t y  to p l a i n t i f f s .  A problem also surfaced w i t h  

regard t.o a b a n k r - u p t c y  proceeding r e l a t i n g  t o  the Property. 

When 2 4 3  LLC r e q u e s t e d  Stewart‘s a s s i s t a n c e  i n  

resolving t - h c  b a n k r - u p t c y  i s s u e ,  Stewart disclaimed coverage u n d e r  

the F’ol icy betrause coverage was t e r m i n a L e d  when the P r 0 p e r t . y  was 

transferred f r o m  2 4 3  LLC t o  t h e  Migdols a s  i n d i v i d u a l s .  When 

p l a i i n t l i f f s  commenced t h i s  a c t i o n  for s p c c i f - i c  p e r f - o r m a n c e  o f  t h e  

c o n t r a c t  o f  sale, 2 4 3  LLC cornmenccd a t h i r d - p a r t y  a c t i o n  a q a i n s t  

Stewar-t. and o t-hers . The t h i r d - p a r t . y  c o m p l a i n t  soughl.. a 

d e c l a r a t i o n  t h a t  Skewart was ob1 igated to p r o v i d e  coverage arid 

a l l e g e d  t h a t  S [ : e w a r t ’ s  d c n i a l  was made i n  bad f a i L h .  
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243 LLC moved f o r  summary j u d g m e n t ,  a n d  S t e w a r t  opposed  

t h e  m o t i o n ,  d e f e n d i n g  i t s  d e n i a l  based on t h e  t e r m i n a t i o n  o f  

c o v e r a g e .  It. a l s o  (:].aimed [.hat 2 4 3  LLC d i d  n o t  give prompt  

w r : i  t - t en  n o t i  ce t o  S t e w a r t .  Thc C o u r t  c r e d i t e d  t h e  f i r s t  

alrgumcnt , r e r i d c r i n y  S t e w a r t  s s c c o n d  c o n t . e n t . i o n  moot . 

The Court. h a s e d  i t s  h o l d i n g  on t h e  clear a n d  

unantbiyuous terms of t h e  P o l i c y ,  w h i c h ,  i n t e i  ti Zia, s t a t e s  t h a t  

c o v e r a g e  was o n l y  t o  co r i lhnuc  after a c o n v e y a n c e  of  t i t l e  i f  t h e  

i.nsurcd r e t a i n c d  a n  “ e s t a t e  or i n t e r e s t . ”  .in t h e  land. A c c o r d i n g  

t o  t h i s  p r o v i s i o n ,  c o v e r a g e  t e r m i n a t e d  upon t h e  t r a n s f e r  b e c a u s e  

2 4 3  LLC l o s t  i t s  “ e s t a t e  o r  i n t e r e s t ”  i n  t h e  P r o p e r t y  when it w a s  

t r a n s f e r r e d  t o  t h e  Migdols .  

A holdi.rig t o  t h e  c o n t . r a r y  would be,  i r - 1  thc: C o u r t ’ s  

“ i n c o n s i s t e n t  w i , t h  t h e  v e r y  n a t u r e  of  a 1 i . m i t e d  l i a b i l i t y  v i e w ,  

company a n d  t - h c  not.i.on t . h a t  a l i m i t e d  l i a b i l i t y  company owns 

p r o p e r t y  a s  a s e p a r a t - e  a n d  d i s t i n c t  legal e n t i t y . ”  ( D e c i s i o n  and  

Order ,  f i . l e d  December 2 3 ,  2 0 0 8 ,  p .  7 . )  I n  support of its 

d e t e r m i n a t i o n ,  t .he Cour t .  c i t e d  Gebhardt F d m i , l y  I n v .  I L. L. C. v. 

N a t i o n s  T i t l e  I n s .  of- N e w  Y o r k ,  I i i c . ,  132 Md. A p p .  4.57 ( M d .  App. 

2000) , which  i n L e r p r e t e d  1 a n g u a g e  t h a t  i.s vir-t.ual.1 y i d e n t i c a l  t o  

the p o l i  c y  p r o v i s i  o n s  a t  issue h c r e .  

The C o u r t .  considered and rejected 2 4 3  T,T,C’s p r i n c i p a l  

ar-guincnt i n  s u p p o r t  o f  i t s  motriori, which  was t - h a t  t h e  2007 arid 
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n o t  t-he 2001 T I H S A ’  Rate  Manual was app1ic;ab.l.e t o  t h e  2 0 0 4  

t r a n s f e r  o f  t h e  Property. T h e  C o u r t  r easo r l ed  t - h a t  i t  was 

a b u n d a n t l y  c l e a r  t h a t  t h e  2 0 0 1  TIKSA K a t e  Manual was i.n e f f e c t  

when t h e  P I - o p e r t y  was t r a n s f e r r e d  i r i  2 0 0 4 .  The key d i s t i n c t i o n  

b e t : w e e n  t h e  t w o  v e r s i o n s  i s  t h a t  t h e  2UO1 R a t e  Manual d o c s  not 

includc nomi r iee/pr j .nc: ipal  transfers arnonq t h e  k i n d s  o f  t r a n s f e r - s  

t h a t .  would p e r m i t  coverage t o  c o n t i n u e ,  w h i l e  t h e  2 0 0 7  v c r s i o i ?  

d o e s  inc : ludc  s u c h  t . r a n s f e r s .  

In t h i s  m o t i o n ,  243 LLC l a r g e l y  abar.icloris i t . s  e a r l i e r -  

a r g u m e n t  t h a t  t h c  2 0 0 7  v e r s i o n  a p p l - i e d  a n d  L o c u s e s  on ariot-her 

o n e .  The new r io t i .on  i s  t h a t  t h e  2 0 0 1  v e r s i o n  act :ual . ly  p e r m i t - t e d  

c o v e r a g e  to c o n t i n u e  a f t e r  n o m i . n c e / p r i r l c i p a l  t r a n s f e r s ,  e v e n  

t h o u g h  i t  d o e s  riot  say s o .  243  LLC’s a t t o r n e y  b a s e s  t h i s  

a rgumen t  o n  h i s  o w n  e x p e r i e n c e  a n d  h i s  d e s c r i p t i o n  of a t e l - e p h o n e  

c o n v e r s a t i o n  t h a t  h e  had  w i t h  a n  a t t o r n e y  who was i n v o l v e d  w i t h  

t h e  2 0 0 7  amendments  t o  t h e  T I R S A  1qat.e Manual .  

Based o n  t h a t  d i s c u s s i o n ,  h e  c o n c l u d e s  t h a t  the 

a d d i t . i o r i  o f  n o m i n e e / p r i n c i p a l  t - r a n s f e r s  t o  t h e  l i s t  o f  t r a n s f c r s  

t h a t  would perrni t c o v e r a g e  t o  c o n t i n u e  was m e r e l y  done  t o  “make 

c l e a r  the t .hen p r e - e x i s t i n g  c u s t o m  a n d  pract.1 ce” of  permittinq 

cover-aqe t o  c:ont.inue a f t e r  s u c h  L r a n s f e r s .  ( A f f i r m a t i o n  o f  

S t - e p h c n  B. M e i s t e r  i n  Suppor t .  oL Motion t .o  l i e a r g u e  a n d / o r  H e n e w ,  

T I R S A  i s  an acronym f o r  the T i t l e  l n s u r a n c e  R a t e  Service 
As s or i. a t  i o n  . 
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¶ 4 . )  A c c o r d i n g  t o  2 4 3  L L C ,  b e f o r e  t.he 2007 r ev . j . s ion ,  c o v e r a g e  

was t o  co r i t - i nue  u n d e r  t h e  p r o v i s i o n  a l l o w i n g  f o r  the c o n t i n u a t i  or 

of coveraqc wheri t h e  i n s u r e d  r e t . a i r i s  a n  “ e s t a t e  o r  i n t . e r - e s t ”  i n  

the p r o p e r t - y  a f t e r  a t r a n s f e r .  2 4 3  LLC as . . ;er ts  t h a t  [.he r e v i s i o n  

was only necessary b e c a u s e  “d i s r epu1 :ab l . e  underw1.i  t c r s ”  1 i k e  

S t e w a r t .  were r e f ~ z s i n g  t.o coiit:i nuc: cove ragc  u n d e r  th i s  c l a u s e .  

( A f f i r m a t i o n  of‘ S t e p h e n  B .  Meister i .n  Suppor l :  o f  Mot ion  t o  

R e a r g u e  and/or Renew, ¶ 5 , )  

2 4 3  LLC‘:.; arqumei i t  i.s b e l i e d  by  the u n e q u i v o c a l  

l a n g n a g e  o f  the E’oli-cy arid t he  2001  T I R S A  R a t e  Manua l .  ILs 

s p e c u l a t i - o n  a b o u t  t h e  “ c u s t o m  a n d  p r a c t i c e ”  of  t . he  e n k i c e  t i t l e  

i n s u r a n c e  i n d u s t r y  is u n p e r s u a s i v e .  F u r t h e r ,  i t s  reliance on a 

d e s c r i p t i o n  of  a p h o n e  c o n v e r s a t i o n  t o  show t -he i n t e r n a l  

m o t i v a t i o n s  o f  cl s i n g l e  p a r t i c j - p a n t  i n  t h e  2007 revri s i o n s  t o  the 

T I R S A  R a t e  Manual  i s  e r r o n e o u s .  N o t  only i , s  t h e  d e s c r i p t i o n  of 

t h e  p h o n e  c a l l  inadmissable e v i d e n c e ,  b u t  t h e  c o n t e n t ,  if 

c o n s i d e r e d ,  does noL compel. t h e  C o u r t  t o  yr -an t  t h i s  m o t i o n .  

A s  n o t e d  i n  Lhe e a r l i e r  decision, the M i g d o l s  

a p p a r e n t l y  needed t h c  P r o p e r t y  t o  b e  t r a n s f e r r e d  f r o m  243 Z1LC t o  

then i se l -ves ,  a s  i n d i v i d u a l s ,  s o  t h a t .  t -hey  r:o~.~l.d r e p r e s e n t  Lo a 

l e n d e r  t h a t .  243 LI.,C 1 1 0  l o r i yer  owned t h e  P r o p e r t y  a n d  tha t .  t h e y  

owned it J S  iIidivi(711.1als. N o w  a f t e r  csb t .a in iny  t h e  loan, arid 

t h e r e b y  bene l i  t t . i r l y  f r o m  t h e  d i s t i n c t i o n  b e t w e c n  company 

owr ie r sh ip  a n d  i r i d i v i d u a l  o w n e r s h i p ,  they seek to d i s r e g a r d  the 
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d i s t . i n c t i o n  in t.hc d i s p u t - e  w i t h  S t - ewar t  . 

. S i g n i f i c a n t l y ,  243 LLC h a s  n o t  c i t e d  t o  a .si.ingle case 

which  sLarids for t h e  p r o p o s i t i o n  t h a t  coveraye W E I S  t.o c o n t j  nue 

a ft er i - ic j r r i  j nec / p r i n c i  pa 1 t_ r .3 1 1  s f e rs u n d e r  a s t arida rd t i t 1 e 

i n s u r a n c e  po l  i c y ,  s u c h  as  t h e  o n e  a t  i s s u e  h e r e ,  b e f o r e  (:he 2007 

r e v i s i o n  t o  t h e  T T R S A  Rat.e Manual  t o o k  e f f e c t .  T o  t h e  c o n t r a r y ,  

S t-ewar-t ha.? p o i n t e d  t o  c:;3ses f rom t - h r e c  s t a t e s ,  w h i c h  a r e  all 

c o n s i  s t c n t  w i t h  t h e  Court.’ s c a r l i e r  d e c i s i o n .  See Shotnieye.r v .  

N e w  J t i r s c y  R e d l t y  T i t l e  Tns. Co., 195 N.J. 72 (2008); P o i n t  of 

Rocks RtJnCh,  L . L . C .  v. S u n  Valley T i t I e  111s. Co., 143 Idaho 411 

(2006); Stevens v. D a k o t d  i l’ i t le arid E s c r o w  Cn., 2004 WL 2381386 

(Neb. Ct.. App. 2004). 

I n  Shotrrieyur, the N e w  J e r s e y  Supreme Court he1.d t h a t  

c o v e r a q e  t e r m i n a t e d  when  two  b r o t h e r s  L r a n s f e r r e d  t h e i r  p r o p e r t y  

f r o m  a g e n e r a l .  p a r t . n e r s h i p  f o r m e d  b y  them t o  a l i m i t e d  

p a r t n e r s h i p  f o r  t e n  d o l l a r s  c o n s i d e r a t i o n .  195 N.3. a t  7 7 - 7 8 .  

T h e  l i m i t e d  p a r t n e r s h i p  c o n s i s t e d  of  t h e  b r o t h e r s  a s  l i m i t e d  

p a r t n e r s  w i t h  t h e i r  wholly owned c o r p o r a t i o n  a s  g c n c r a l  p a r t n c r .  

R e l y i n g  on Gebhardt, t h e  c o u r t  r e a s o n e d  t h a t  t h e  t r a n s f e r  t.o a 

separ -a te  l e q a l  enLit:y t e r m i n a t e d  c o v e r a g e .  1-cf. a t  85. The 

brot.l-iers argued t h a t  t h e y  cont i .nued  t o  1iol.d a b e n e f i c i a l  i n t e r e s t  

i n  t .he  p r o p e r - t y  e v e n  t .hough t h e  l i m i t e d  p a r t n e r s h i p  held t i .  t - l e .  

T h e  c o u r t  e x p r e s s l y  r e j e c t e d  t h e  a r q u m c n t ,  h o l d i n g  t h a t  lrhe u s e  

o f  a “ b e n e f i c i a l  i n t e r e s t ”  s t . anc lard  t.o d e t . e r m i n e  c o v e r a g e  u n d e r  a 
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title i r - i s ~ z r a n c e  p o l i c y  was p r o b l e m a i i c .  'l'he c o u r t  r e a s o n e d  t h a t  

such a test:. "may a l l o w  a party t.o ' c r e a t e '  a m b i g u i t y "  o v e r  

coverage " i n  an o t h e r w i s e  c l e a r  s i t . u a t i o n .  I' Id. a t  8 6 .  

In Stevens, a t i t l e  i n s u r a n c e  company d i s c l a i m e d  

covcraye under a p o l i c y  t h a t .  was i s s u e d  t.o a n  i n d i v i c l u a l  h e c a u s c  

he t - r ans fe r r ed  t h e  p r o p e r t y  t o  a c o r p o r a t i o n .  Stcvens, 2 0 0 4  WL 

23813136, a t .  "1. T h e  court..  r e j e c t e d  t h e  i n s u r e d '  5: a r g u m e n t  that 

coverage c o n t  j n u e d  hec:ausc h e  was t h e  so le  s h a r e h o l d e r  o f  t h e  

c o x - p o r a t i n r l .  Id. a t  "7. C i t i n g  Gebhardt, t.he C o u r t  r e a s o n e d  

t h a t  c o v e r a q e  eriiied b e c a u s e  t h e  ir isured d i d  not.  h o l d  an " e s t a t e  

o r  iinterest" i n  t h e  pro1jert .y after h e  c o n v e y e d  i t  t o  his s o l e l y  

owned c o r p o r a t i o n .  id. Here, 2 4 3  LLC's " b e n e f i c i a l  iinLerest" 

a r g u m e n t  i s  u r i p c r s u a s i v e  u n d e r  the r e a s o n i n g  i n  Gebhardt a n d  its 

proyer iy  . 

2 4 3  1,LC argues, w i t h o u t  c i t i n g  a n y  a u t h o r i t y ,  t h a t  the 

h o l d i n g  i n  Gebhal-dt s h o u l d  a p p l y  o n l y  t o  t r a n s f e r s  f r o m  an 

i . n d i v i d u a 1  Lo a company a n d  n o t ,  a s  i s  t h e  case h e r e ,  the 

r e v e r s e .  H o w ~ v e r ,  t .he  c r u c i a l  p o i n t  e x p r e s s e d  i n  t - h i s  l i n e  of  

cases i s  t - h a t  coverage ends  upon t h c  t r a n s f e r  of a pr-opert .y t o  

a n o t h e r  dist . inc.1:  1 egal owiner-. I f  a n y t h i n g ,  t h e  c a s e  f o r  

t e r m i n a l - i o n  01 cove rage  i s  stronger. w i t h  a t r a n s f e r  t o  ari 

i n d i v i d u a l  beccause the company has no r e l a t i o n  t o  t h e  p r o p e r t y  

f rom t.hat: p o i n t .  I n  c o n t r a s k ,  when a n  i n d i v i d u a l  t r a n s f e r s  

p r o p e r k y  t o  d company,  t h e  i n d i v i  diual rni.cjht. 1-101 d an i n t e re s t  i n  
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t h e  company. 

2 4 3  LLC c l a i m s  t h a t  t h e  d i f f e r c n c c  1ic.s i n  t h e  f a c t  

t h a t  a n  i n d i v i d u a l  g a i n s  a b e n e f i t  from e r 1 t . i . t ~  o w n e r s h i p  ( i . e .  

l i m i t e d  l i a b i l i t y )  , wheretls a n  i n d i v i d u a l  g a i n s  no b e n e f i t  w h e r i  

it. receive. . ;  a p rop (2 r t . y  f rom a w h o l l y  owned en? l i t : y .  However, i n  

t h i s  c a s e ,  the  M i q d o l s  did b e n e f i t  f r o m  i n d i v i d u a l  o w n e r s h i p  

b e c a u s e  Lhey a p p a r e n t l y  n e e d e d  t h a t .  f o r m  o f  o w n e r s h i p  t o  o b t a i n  a 

l o a n .  24.3 LLC also draws a d i s t i n c t i o n  b e t w e e n  t r a n s f e r s  w i t h  

and wi thoul .  (::oris i.der:atioi-1, i y n o r i n g  t -he  f a c t .  t . h a t  the t r a i l s f c r  t o  

t h e  Mi.qdols was made for c o n s i d e r a t i o n ,  even t . h o u y h  t h e  amount  

was norrii ria 1. , 

A c c o r d i n g l y ,  i t  h e r e b y  i s  

ORDERED t h a t  t .he  m o t i o n  of  2 4 3  E .  118"' St., LLC for 

leavcl t.o r e a r g u e  and/or f o r  l e a v e  to renew i s  d e n i e d .  

D a t e d :  
I ,  

June!/,$; 2009 

ENTER : 
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