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Plaintiffs, 

-against- 

FRANCISCA VELCEK, as Executrix of the Estate of 
DAMIR VELCEK, and LENOX HILL HOSPITAL, 

Index No. 104403/06 

Becision and O r d a  

In Motion Sequence Number 004, defendants Francisca Velcek, as Executrix of the 

Estate of Damir Velcek, and Lenox Hill Hospital C‘Lenox Hill”), collectivcly referred to as 

“defendants,” move for an order, pursuant to C.P.L.R. 9 2304, quashin& the subpoena signed by 

counsel for plaintiff Esad Radoncic’ (hereinafter referred to as “plaintiff *), directing the appearance 

of Francisca Velcek at a deposition in the above-captioned matter and the subpoena duces tecum 

calling for the production of documents; pursuant to C.P.L.R. 8 3 103(a), granting a protective order 

prohibiting the deposition of Francisca Velcek and the production of the rcquestcd documents; and, 

pursuant to 22 N.Y.C.R.R. 5 130-1.1 sanctioning plaintiff Esnd Radoncic for engaging in frivolous 

conduct .’ 

Under C.P.L.R. ij 2304, “[ilf the subpoena is not returnable in a court, a request to 

withdraw or modify the subpoena shall first be made to the person who issued it and a motion to 

’ Plaintiffs, who are now divorced, are represented by separate counsel. Counsel for Maida 
Radoncic did not submit any papers with respcct to this motion. 

’ Defendants’ reply papers were not considered because they were received after the motion 
was fully submitted. 
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quash, fix conditions or modify may thereafter be made in thc supreme court.” Plaintiffs subpoena 

was not returnable in a court; rather, the subpoena was returnable to plaintiffs attorney’s office. 

Defendants’ motion papers fail to set forth that they made any request to plaintiff to withdraw or 

modify the subpoena, subsequent to the subpoena being served and prior to bringing this motion. 

Defendants’ request to quash the subpoena is denied for failure to comply with the statute. 

Anonymow Y. Ax elrod, 92 A.D.2d 789, 789-90 (1st Dep’t 1983) (Silverman, J . ,  concurring). 

Further, a motion brought pursuant to C.P.L.R. 9 2304 must be “made promptly,” which is generally 

interpreted to mean before the subpoena’s return date. Bmnswick Hosa. Ctr., Inc, v, Hvnes, 52 

N.Y.2d 333,339 (1981). The return date ofthe subpoena wm April 24,2009. Defendants’ motion 

was not filed until May 4, 2009, which was ten days after the return date of the subpoena. 

Defendants’ motion is untimely. 

Defendants also seek n protective order undcr C.P.L.R. $ 3 103. Motions related to 

disclosure must be accompanied by an affirmation of good faith, pursuant to 22 N.Y.C.R.R. 3 202.7. 

The purported affirmation of good faith is deficient because it does not describe my consultation or 

efforts made to resolve the instant disclosure dispute subsequent to the service of thc subpoena. &g 

J 48 M a m o b .  LLC v. M e w a c k  Mut. Fire Ins. Co,, 62 A.D.3d 486 (1 st Dep’t 2009). Defendants’ 

request for a protective order is denied for failure to comply with 22 N.Y.C.R.R. 8 202.7. 

Assuming, e, that this motion was not procedurally dcfcctivc and dcnied on 

the aforementioned grounds, neither a protective order nor an order quashing the subpoena and 

subpoena duces tecum would be granted, Givcn the statements regarding Francisca Vclcek made 
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by decedcnt-defendant Damir Velcek during his deposition, and in vicw of the preference for broad 

disclosurc, it cannot be said that the subpocna or subpoena duccs tecuni are groundless. Francisca 

Velcek is a defendant in this action only because she is the executrix of the estate of the defendant; 

but, she was also the wife and business partner of her late husband, and the subpocna and subpoena 

duces tccum are essentially directed to her as a non-party. It goes without saying that thc deposition 

of Francisca Velcek is subject to the rules regarding depositions sct forth in 22 N.Y.C.R.R. $ 221 

and Corvalho v, New Rochell e I-IosD~, 53 A.D.2d 635 (2d Dep’t 1976), should Carvahlo evcn apply, 

so defendants’ request that this court direct plaintiff to narrowly tailor his dcposition qucslions SO 

as not to violate Carvalho and the spousal communication privilege is unneccssary. The subpoena 

duces tecum is narrowly tailored so that it requcsts docunicnts lirnitcd to tliosc relating to Dnmir 

Velcek’s sworn deposition testimony, and does not requcst docutncnts that werc excludcd from 

discovery by this court’s prior orders. To the extcnt that plaintiff may bc requesting docunicnts that 

do not cxist or are not in Francisca Velcek’s possession, custody, or control, it is wcll established 

that a party “cannot be compelled to produce docunicnts which do not cxist or arc riot in his [or her] 

possession .” Eur 0-cerltrai corn . v. Dal simer. Inc., 22 A.D.3d 793, 794 (2d Dcp’t 2005). 

Considcring that Francisca Velcek sets forth by affidavit attached to thc moving papers that she has 

no recollection of plaintiff, that she did not treat plaintiff, and that she is not in possession of any 

documciits rclating to mcdical treatment in connection with the proccdurcs performed on plaintiff, 

it may vcry well be that the requests for documcnts in the subpoena duccs tccum wi l l  yield no results. 

But, at this time neither the subpocna nor tlic subpoena duccs tecuni will bc quashcd, nor will a 

protective order be issued, 
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Given the disposition of this motion, defendants' request, pursunnt to 22 N.Y.C.R.R. 

6 130-1.1, for an order sanctioning plaintiff for engaging in frivolous conduct, is also denied. 

This constitutes the decision and order of the court. 

Dated: June 17,2009 7 
JOAN hf. LOBIS, J.S.C. 
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