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SUPREME COIJRT OF THE STATE OF NI’W Y O R K  
COIJN‘I’Y O F  NEW YORK: JAS PART 21 

JAMES PA’I’ANIJDE and F1,ENOY WI‘H IFRS, 
X ................................................................ 

Plaint i Ks, 
Indcx No. 105784/2006 
SEQUENCE MS003 
DECISION & ORDlZII 

Defkndants New York Cily Transit Authority, Manhattan and I3roiix Surkice Transit* 

Authority, and Michael Deits (collectively, “inovants”) move for suiniiiary judgment dismissing 

the claim against them, on the grounds that any allcgcd ncgligciice 011 the part of defendants was 

iiot the proximate cause ofplaintiffs’ injuries. Plaintiffs oppose the motion;  co-dcfcndaiits have 

not subniittcd opposition. For the reasons discussed herein, the motion is clcnicd. 

On Sepleniber 29, 2005, plaintiffs wcrc passengers at the rcar portion of innvants’ biis, 

driven by 1)cas. I hc bus procecdcd along 125th Street, ;I two-way strcct separated by double 

yellow lincs, each sick consisting of two traveling lanes and a bus stop lam closest to the 

sidewalk. Dcas sought to discliargc passcngcrs at Ihe designated bus stop, but was unable to do 

so because 01 a second bus parked in that stop. Instead, hc pulled behind a third bus parhed in 

the center traveling lane, parkcd in that lane, arid stopped the bus. The p a r k s ’  testimony varics, 

but at the very least, the rear portion of riiovants’ bus was julling out at leas1 part of thc way into 

the h r  lelt lane closest to the double ycllow line. 
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While thc bus was parked, an emergency fire truck cnme around the corncr with its lights 

flashing and sirens on. Deas tcstiticd that tic did not hear the sirens. The tire truck collided into 

the rcar portion of movants’ bus, causing plaintifls’ allcged injiirics. Deas alleges that at the time 

of impact, lie was discharging passengers. Plaintiffs testificd that the doors were closed at the 

time d impact, and thcrclbre thcy claim that Deas could riot have bee11 clischarging passengcrs. 

Plaiiitilfs do not dispute that the bus was parked at thc moment it was hit. 

13eleiidants argue that any allegcd iiijurics were not proxiniatcly caused by Deas’s 

ncgligcnce, and allege that these in.jurics were caused solely by the co-defendants.’ 

New York Cily ‘I’raffic Regulations require lhat a bus must o n l y  pick LIP or discharge 

passengers at  designated bus stops, and it is undisputed that Deas stopped lo discharge 

passengers in a traveling lane that was not so desigiiated. Nevertheless, violation of this 

rcgulntion does not automatically exposc dcfenciants lo liability whcrc a parked bus is hit from 

behind. In Sl7ccI7un v C’ily oj’N.Y., 40 N.Y.2d 496, 500, 354 N.E.2d 832 (1976), the defcndant’s 

bus was slowing down to make a stop, allegedly unablc to pull into the parking lane because of 

parkcd cars. A cily garbage tnick crashcd into tlic rear of the parking bus, injuring the bus’s 

passenger. Id. a t  499. Thc garbage truck’s drivcr, who saw the bus before hc crashcd, conceded 

ncgligencc. Jd. at 50.7, ?’tic court granted siiriiniary judgmcnt to tlic derendant bus, holding that 

any allcged ncgligence on h e  part of the bus was not the proximate causc oi‘thc collision. Id. 

Rather, presencc oi‘ the bus in the traveling lane “mcrely hrnished tlic condition or occasion lor 

the occurrencc of thc cvenl rather than its causes.’’ Id. l’hc court noted that it was no difi‘erent 

than if  the bus had colitiniied to drive down the traveling lane witliout stopping, or if it properly 

1 At Ihis junctui-c, lhe coiirl takes no positioii on co-defcndants’ negligwce, or lack thereof: 
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clrove into the parking lane, and then back into tlic traveling lane. Id  Thererore, the bus was 

merely in one place it had a riglit to be, as opposed to another place i t  had a right to be. Jd. ,SLY 

cdso Hcrylelt I) NCW York City Tram Aidh.,  251 A.D.2d 373, 674 N.Y.S.2d 75 (2d Dept 1998) 

(granting suiiiniaiy judgineiit to dcfcridant tiuck, where transit bus was unablc to park in the bus 

lane because truck was negligently parked in that location). ( ‘omporc /lowling v. C‘onsolidutcd 

C’wricrs C’oi-p. ,  103 A.D.2d 675, 478 N.Y.S.2d 883  (1 st Ikp t  1984) (denying sunmlary judgmcnt 

to dekndant buses, distinguishing ,Shcchm o n  thc basis that buses were illegally parked 011 the 

shoulder 01‘ state highway, which is unacceptablc except during an emergency). 

More recently, in While v. Iliaz, 49 A.D.3d 134, 135, X54 N.Y.S.2d 106, 107 (1st Ucpt 

2008), the First Ilcpartmcnl dciiicd a motion lor summary judgmcnt whcrc deikndant’s 

Acccss-A-Kide van was double-parked, with his ha7ard lights on, while wailing lo  pick ~ i p  a 

passenger. ‘l’lic driver testilied that lie coiild lind an availablc parking spot on the sheet, and tic 

did not sec tlic apartnicnt’s parking lot. Id. The Access-A-Ridc ran was rcar-ended by another 

van while plaintiff was boarding thc Access-A-Ride. Id. The driver of the second van was 

falling aslccp behind the wheel. Id. The First Department, taking ,%eclzm into considcratioii, 

denied summary judgment and held that a “reasonable jury could tiiid that a rear-end collision is 

a reasonably forsccablc consequence of double parking for five iniiiittes on a busy Maiihattaii 

street.” Id. at 139, X54 N.Y.S.2d at 1 1 0 .  See crlso Wulters v (3ty ofNew Y w k ,  23 Misc.3d 

I127(A) (Sup. Ct. N.Y. Co. 2009). It reasoned that a j ~ i r y  could lind that if tlic vaii had piilled 

over to the curb or in tlic nearby parking lot, it would not Iiave been in the path and plaintiff 

would not have been injured. While, 49 h.D.3~1 at 139, 854 N.Y.S.2d at 1 10. 

With thcsc prcccdeiits to guide the court, plaintiffs argue [hat thcrc are two material issucs 
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oP h c t  that preclude this court from ruling in dcfcndaiits’ favor. First, plaintilfs suggest an issue 

of fact as to whcthcr Deas shoiild have heard the siren prior to discharging passengers, such that 

his stopping the bus closc to tlic intersection in the traveling lane of travcl was reckless or 

ncgligcnt. Sccond, thcre is an issue o€ fact as to whether llcas was discharging passengers at the 

time, which allcgedly precluded hiiii Pi*oin driving away immcdiately after he heard or should 

have heard the siren. 

Although the c0111-l recognizes that both o f  tbc above-mentioned fiictual issues arc i i i  

dispute, it disagrees that citlicr are niatcrial issucs on this motion. The obligation of a vchiclc, 

upon awareness of an cmcrgciicy vchiclc scckiiig to pass, is to pull over and let the civcrgeiicy 

pass. N.Y. Vehicle and ‘I’raffic I,aw 5 I 144. ‘I’hc court declines to create a duty for an alrcady 

parked veliiclc to continue diiviiig where an emergency vehicle iiccds to pass. 

Ncvcrtheless, tliere is an issue oP iact as to niovants’ negligence and as lo whether sucli 

ncgligcncc was the proximate cause o l  plaintiffq’ injwics. Dekiidant does not dispute that at 

least the rear portion of thc bus exteiidcd into the traveling lane closcst to thc ycllow line, and 

other testimony suggests that the cntire bus may have been in that lauc. If tlic former is true, a 

rear-cnd collision is foreseeable; ii‘ [he latter is true, such a result is alniost inevitable. Thcrcforc, 

unlike in Shcclzun, the bus was not “in a place wlicrc it had a right to be.” IJridcr thcsc 

circumstances, a reasonable jury may h i d  that the bus was capable of coinpletely parking into 

the middle lane without occupying the far lelt lane, and that a rear-cnd collision was a 

loreseeable result of utilidng both lanes whilc discliargjng passengers. See While, 49 A.D. 139, 

854 N.Y.S.2d at 1 10; W~ihers,  23 Misc.3d I /27(A). 
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Accordingly, dcfcndant’s molion for summary Judgment is denicd. 

‘I’his coiistitutcs thc decision and ordcr of the court. 

Dated: New Yurk, New York 
JUl lC 19, 2009 

ENTER: 

Harold B. Bcclcr, .IS(: 
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