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SUPREME COURT OV THE STATE OF Muvr =~

COUNTY OF NEW YORK, IAS Part |
_____ 908/05

Plaintift, &‘

-against-

DAVILATCHUK,

THE PORT AUTHORITY OF NEW YO, JU/V Y
NEW JERSEY, Q0 7> ¥
Del sﬁﬁ:‘ﬁ:- 4’7},0 4 (709
------------------ el
JOAN MADDEN, I.. ,"Qq;r Op,
In this action to rccover damages fo, o et Ayl

Latchuk (“Latchuk™) while performing sandblasting work on the George Washington Bridge,
defendant the Port Authorily of New York and New Jersey (“the Port Authority”) moves for an
order granting summary judgment dismissing the complaint (motion scq. no. 002). La{chuk
opposes the motion and separately moves for an order (1) granting sumimary judgment as to
liability under Labor Law §§ 240(1), 240(2) and 241(6), and (2) granting leave to amend his Bill
of Particulars to include violations of Industrial Code §§ 23-5.1(j)(1),23-1.22, 23-5.3, 23-1.16(b),
(f) and 23-1.10. (motion seq. no. 003)."
BACKGROUND

Latchuk was injured on October 2, 2003, when he fcll from an clevation while performing
sandblasting work on the New York Tower of the George Washington Bridge (“the Bridge”). At
the time of the accident, Latchuk was cmployed by non-party L&L Painting (“L&L), which in
March 2001, had entercd into a contract with the Port Authority, the owner of the Bridge, to

perform lead paint removal work on the New York and New Jersey Towers of the Bridge (“the

'Motion seq., nos. 002 and 003 are consolidated for disposition.
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Contract™). Pursuant to the Contract, a containment structure was built around the Bridge to
wrap the arca and to provide an enclosed space to prevent the spread of lcad paint. Al
sandblasting work was performed within this structure. At her deposition, Andrea Bocker
(“Bocker™), the senior resident engineer from the Port Authority assigned the Bridge project,
testified that “there are two types of scaffolding being used on the job. Oue is the scaffold
structure that is erected around the towers to support the containment, and a second sct of
scaflolding or rigging was internal to the containment for L&L’s work.” (Bocker EBT, at 85).

The record indicates that for the workers to perform their work, they were provided with a
helmet, earplugs, safety glasses, protective suits, and a hamess. They werc also provided with
sandblasting equipment, including sandblast boses, a whip, nozzle and dead man’s switch. The
whip 1s the portion of the sandblast hose which is handled by the sandblaster and the dead man’s
switch is the on and off switch which is behind the nozzle at the end of the hose.  John Lawson
(“Lawson’’) who was one of the foremen employed by L&L on the Bridge project, described the
swiich as a “toggle” or “momentary” switch. “If you press it, it gocs on, if you let it go, it turns
off.” (Lawson EBT at 26-27).

The workers were also provided with motorized spider baskcets which they used to
reach different elevations of the containment structure and they were also required to wear a full
body hamcss, which had a ring in the back equipped with a double lanyard and hooks, which
could be tied to safety cables, safety lines on various points on the structure. (1d., at 37-38).
Lawson testified that he trained Latchuk in how to usc the spider basket (Id. at 43-44). While the

motorized spider baskets were the usual method used to reach different parts of the Bridge,

Lawson testified that workers could also access various points on the Bridge by climbing, but
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that they were not usually instructed to climb because “it is not safe.” (Lawson EBT at 44).
However, he also testified that if a worker could not sandblast a location where he was slanding,
he might usc the spider basket or climb to a new location (1d at 46-47). Lawson testified that if
the worker did not go foo far, for example two feet, it would be proper procedure to climb the
structure using the “pipc scaffold around the tower” that held the containment structure in place
and acknowledged that workers actually climbed the structure (1d at 47-48).

Latchuk testified that on the date of the accident he was “reblasting” parts that had
alrcady been sandblasted but had turned yellow due to humidity, To reach the arca he went up in
a spider baskct to the sixth pipe threw the rope, pulled the basket close to the corner and tied it
there. He then cxited the basket and stood on the sixth pipe. According to Latchuk, while
sandblasting he would “walk on iron pipes...a metallic structurc which is connccted (o the bridge
and we walk on top of it”” (Latchuk EBT 30-31). Latchuk testified that “the pcoplc that work
there, also the bosses™ referred o the various clevation levels of pipes numerically, saying “we’re
on the sixth pipc.” (Id., at 57).

Latchuk testified thal when he arrived at the sixth pipe he could not reach the surface that
he needed to reblast so he climbed up the structure to the next level. He started doing the
reblasting when he reached the scventh pipe level. He described the arca where he was doing the
work as about four and a half feet wide. He also cxplained that as he did the work he was
tethered lo a safely linc which was located on the seventh level and testified that his safety
hamess had a clip which hc ticd to a rope attached to the structure behind him.

According to Latchuk a few minutes alter he reached to scventh pipe, his hosc stopped

working “it was clogged.” (Id., at 59-60). He explained that he know it was clogged because the

>
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“hose got hard,” which he testified happened “more than six times ...the day before™ and that
afterwards he spoke to Lawson and told him that if the hose was not fixed he would go home
because “I couldn’t work like that...He said go back up there, that [ will get it fixed for you” (Id,,
at 59-01).

Latchuk testificd that the aceident occurred “when I tricd to move to a safer position, the
hose got unclogged, and it threw me backwards. It exploded” (1d,, at 59). He later explained that
after he turned the hose ofl, he decided to move 1o a diflcrent place since where he was “was
uncomfortable...onc of my [eet was standing on one side of the bridge, and the other was
backward...it was the only way I could stand because there was no scaflold...one foot [was] on
the tower the another foot on the pipes...[m]y legs were open but that was the “only position”
from which he could sandblast. (Id. at 64).

According to Latchuk after the hose exploded, he lost consciousness and when he
regained consciousness he was hanging from his harness below the sixth level. He further
testified that “he belicved that 1t was morc than six feel” betwecn scventh level from which he
fcll and the sixth level. (Id. at 76). Latchuk testificd that he injured his right shoulder and left
arm and was blecding but was easily ablc to get (o the sixth level since it was at the level of his
waist (1d at 80). TTc later testified that the harness was too big for him and that it could not be
adjusted since 1t had dried paint on it, and that since 1t was too loose, it contributed to his
injurics. (Id at 209-210). Once Latchuk rcached the sixth level he let go of the hose and
“walked to where the clip was. T unclipped and tried to untie the basket. I wasn’t able to untie
the basket, and | didn’t know why. I thought the knot was just too dillicult to untie. So I had no

other option but to climb down using my hands” (Id. at 80).
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Latchuk also testified that he did not see anyone after his fall and although there were
about eight other workers some were working higher, others had alrcady gone down and others
were behind boxes and that he did not yell for anyonc since he had on a mask and that since the
workers wore earplugs no one would hear him (Id at 78-79). The workers were nol supplicd with
radios or other devices that would cnable them to call for help if they were injurcd.  According
to Latchuk, after he was injurcd, he said to himself ““l got to go down ‘causc no onc with find me
herc™ Id at 182). Latchuk later testified that “I was trying to go down but there was something
holding me which was the belt, so I... unhooked the belt, and [ tried to chip on the basket or
something like that or to untie the basket so I could go down. But I don’t remember if I clipped
onto something or not, all I remember is that | could not untie the basket™ (I1d. at 182). When
asked why he unhooked his safcty harness he testified that “there was no other way [ could go
down.” (Id at 183) Latchuk further testified that at the time he felt “very dizzy” and “anxious”
and that he was “blecding a lot” and thought that “1f' 1 didn’t go down on my own, I would faint.”
(1d., at 80).

Latchuk then procceded to climb down manually. He testified that he had “no grip on his
[left] hand, [s]o I fell. Because therc was a lot of blood, 1 kinda slipped.”[and that] “I just
rcmember there was a lot of blood, and I couldn’t hold anything, and I remember that T fell (Id.
al 82-83). According to Latchuk, he slipped and fell to the platform at the bottom of the
containcr from about the sixth pipe which Latchuk estimated was “about thirty to forty feet” (Id
at 182).

When Lawson went to inspect the area, he saw that Latchuk’s spider baskct was about

five feel abovce platform level and there was “blood on the steel approximately...21 fcct from the



platform area” (Lawson EBT, at 56). He also inspccted the spider basket and testified that it was
working properly and was not tied off (I1d., at 102). When asked how hc reached the spider
basket, Lawson testified that “therc is an I beam the runs along the platform. It is approximately
two feet up, so if you arc standing on that I bcam, you can climb into the spider basket.” (Id. at
101).

On April 28, 2005, Latchuk filed a verified complaint against Port Authority seeking
damagcs for its alleged violation of Labor Law §§ 240(1), 241(06), 200 and fot its purported
negligence i failing to provide a safc place to work. Port Authority subsequently answercd.
Following completion of discovery, Latchuk filed a note of issue and certificate of readiness on
July 15,2008, ‘These summary judgment motions were made in October 2008, Latchuk’s
motion included an amended bill of particulars which, for the first time, alleged violations of
Labor Law § 240 (2) and included additional violations of the New York State Industrial Code
which provide the predicate for Latchuk’s claims under Labor Law § 241(6).

The Motions

Port Authorty moves for summary judgment dismissing Latchuk’s Labor Law § 240(1)
claim on the grounds that the record does not show that a violation of the statute was a proximatc
causc of Latchuk’s injurics. Specifically, Port Authority argues that Latchuk’s injuries were not
causcd by the lack ol appropriate safety devices, since the record revceals that he was provided
with such devices, including a safety hamcss, lanyards and spider basket, and that thc harness
and lanyard prevented Latchuk’s from being further injured. Moreover, Port Authority argues
that even if the safety devices provided were inadequate Latchuk’s own conduct and the

sandblasting hose werc the solc proximate cause of his injurics.
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Latchuk counters that he is entitled to summary judgment as to liability on Labor Law §
240(1) claim, since that the rccord shows that his injuries were proximately caused by the luck of
safety devices since the scaffold he was working on was not cquipped with safety or guard rails
or other devices o prevent him from falling, and that the safety devices provided, including the
harness and spider basket, did not prevent him from being injured. In particular, Latchuk asserts
that his harness did not [it him properly and when he fell it injured his arm and shoulder. In
addition, Latchuk seeks summary judgment based on a violation of Labor Law § 240(2), which
requires that scalfolding more than twenty fect ofT the ground be provided with guardrails.

In response, Port Authority submits the affidavit of Bocker, 1ts senior resident engincer on
Bridge project, who states that there were two types ol scaffold used on the Bridge project.
According to Bocker, the first type of scaffolding was that crected around the towers o
exclusively support the containment structure and “was not a working scaflold and was not used
to support workers, matcrials, or equipment [and that] {w]orkers did not usc the structurc support
to maneuver about the work arca” (Booker Aff. § 6). In contrast, states Bocker, the sccond type
ol scaffold used on the project were rigged by L&I. for usc in maneuvering around the work arca
was intcrnal to the containment area, known as a “swing” or “pick” scaffold and was intended for
such usc and it was equipped with safety rails and tocboards (a board placed around a platform to
prevent personnel or materials (rom failing off), and were in compliance with OSHA standards
and those of the Ncw York State Industrial Code (Id. 99 7-9). Bocker states that “L&L werc
required to work from spider baskcts, or from swing scalfolds, if needed. L&L employees were

required to employ 100% tie ofl when working from baskets, scallolds or dircctly on the bridge

steel structure” (Id. 9 10).
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Port Authority also asserts that it is too late for Latchuk to assert a claim based on a
violation of Labor Law § 240(2), which is not included in his complaint.

In reply, Latchuk argucs that Bocker’s affidavit is without probative value as she docs not
statc that she observed the conditions at the specific area where Latchuk was working on the date
ol the accident, and points out that Bocker did not state that Latchuk was working on a swing
scatfold at the time of the accident. In his allidavit, Latchuk states that at the time of his accident
he was not working on a swing scaffold and that “[i]n order to do my job, [ was not supposc to
work on a swing scaffold and was ncver instructed to work on a swing scaffold.”(Latchuk AT, 9
3, 4). Instead, Latchuk stales that he was working on pipes where “there were no guardrails or
rails of any kind [and that] if there had been a rail [ would not have fallen at all.” (1d. 4 6). With
respect to the Labor Law § 240(2) claim, Latchuk asserts that the complaint which alleged
violations of Labor [L.aw § 240 provided adequately notice of this claim.

The Port Authority also seeks summary judgment on the Labor Law § 241 (6) claim,
arguing that Latchuk has failed to sulficicntly allege a violation of the New York State Industrial
Code. Iatchuk counters that he is entitled to summary judgment based on violations of
Industrial Code §§ 23-5.1(j)(1)(safety railings for scallold platforms),23-1.22 (safety railings for
platforms), 23-5.3 (safety railings for metal scaffolds), 23-1.16(b), (f) (safety lines for harncsses)
and 23-1.10 (cut off switch for hand tools). As nonc of the Industrial Code scctions now relicd
on by Latchuk are specificd in his original or Supplemental Bill of Particulars, I.atchuk moves
for leave to amend to include them asscrting that their addition provides a meritorious ground for
recovery and will not prejudice Port Authority since they do not raise any ncw theory of liability.

In response, Port Authority asserts that it is too late to seek this relief.
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The Port Authority also moves for summary judgment dismissing the Labor Law § 200
and common-law negligence causes ol action, contending that it did supcrvise or control
Latchuk’s work, that his injurics were not causcd by any dangerous condition at the site, and that
it did nol create or know about any dangerous condition or defect at (he site. In opposition,
Latchuk argucs that his Labor Law § 200 and ncgligence claims are meritorious as the record
shows that Port Authority sufficient authority and control over Latchuk’s work and that the Port
Authority had actual or constructive notice of the lack ol guardrails on the piping scaffold,
which constituted a dangerous condition which resulted in Latchuk’s injuries.

DISCUSSION
On a motion [or summary judgment, the proponcnt "must make a prima lacic

showing of entitlement to judgment as a matter of law, tendering sullicicnt cvidence to eliminatc

any material issues of fact from the casc...” Winegrad v. New York Univ. Med. Center, 64 NY2d
851, 852 (1985). Once the proponent has made this showing, the burden of proof shifts to the
party opposing thc motion to produce cvidentiary proof in admissiblc form to establish that

material issues of fact exist which requirc a trial. Alvarez v. Prospect Hospital, 68 N'Y2d 320,

324 (1980).
Labor Law § 240 Claims
Labor Law § 240 (1), commonly known as the Scaflold Law, provides as follows:

“All contractors and owners and their agents . . . in the erection, demolition,
repairing, altering, painting, cleaning or pointing of a building or structure shall
furnish or erect, or cause to be fumished or crected for the performance of such labor,
scaffolding, hoists, stays, laddcrs, slings, hangers, blocks, pulleys, braccs, irons, ropes
and other devices which shall be so constructed, placed and operated as to give
proper protection to a person go employed.”
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The purpose of the statute is “to protecl workers by placing ultimate responsibility for
salely practices at building construction jobs where such responsibility actually belongs, on the
owner and general contractor, instcad of on workers, who are scarcely in a position to protcet

themsclves from accident.” Rocovich v Consolidated Edison Co., 78 NY2d 509, 513 (1991)

(internal quotation marks and citations omitted), The statute imposcs a nondelegable duty and
absolute liability on owncrs and contractors for failing to provide adcquate safety devices to
workers who sustain gravity-related injuries. Jock v Fien, 80 NY2d 965, 967 (1992); Rocovich,
78 NY2d at 513. Labor Law § 240 (1) applics to “risks related to elevation differentials,”
imcluding “thosc related to the effects of gravity where protective devices arc called for . . .
because of a difference between the elevation level of the required work and a lower level”
Rocovich, 78 NY2d at 514.

To impose liability undcr Labor Law § 240 (1), the plaintiff need only prove: (1) a
violation of the statutc (i.c., that the owner or general contractor failed to provide adequate salety
devices); and (2) that the statutory violation proximately caused his or her injuries. Blake v

Neighborhood Hous. Servs. of New York City, 1 NY3d 280, 290 (2003); Ramos v. Port

Authority of New York and New Jersey , 306 AD2d 147, 148 (1st Dept 2003). Proximate causc

is demonstrated based on a showing that a “defendant’s act or failurc to act as the statule

requircs ‘was a substantial cause of the cvents which produced the injury.”” Gordon v. Eastern

Railway Supply. Inc., 82 NY2d 555, 562 (1993)(citation omitted). Tt is not nccessary for plaintifl

to demonstratc that the precise manncr in which the accident occurred, or the extent of the

injuries, was foresecablc. Rodriguez v, Forest City Jay Strect Associates, 234 AD2d 68 (1% Dept.

19906), citing Public Administrator of Bronx County v. Trump Village Construction Corp., 177

10
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AD2d 258 (1% Dept 1991). Comparative negligence is not a defense. Sce Blake v. Neighborhood

tousing Services of New York City, Inc., 1 NY3d 280, 289-290 (2003). Howcver, "a defendant

is not liable under Labor Law § 240 (1) [when a] plainti(I's own negligence was the sole
proximate cause of the accident.” Id. at 290.

To show that a plainti[l’s negligence was the sole proximate causc of an injury allegedly
based violations of the Labor Law, a defendant must establish that the plaintifl “had adequate
safety devices available: that he knew both that they were available and that he was expected to
use them; that he chose [or no good reason not to do so; and that had he not made that choice he

would not have been injured,” Cahill v. Triborough Bridge & Tunncl Auth., 4 NY3d 35, 40

(2004); see also, Kosavick v. Tishman Construction Corp. of New York, 50 AD3d 287 (1™ Dept

2008).

Under the foregoing standards, Latchuk is entitled to summary judgment as to liability
under Labor Law § 240(1). First, although Latchuk was provided with safety devices, including
a harness and lanyard which was ticd to a ropc on the structure, which prevented him from
suffering more serious injurics or dcath when he was propelled off the bridge after the
sandblaster exploded, thesc devices were inadequate to protect him from injury and thus do not

preclude recovery under Labor Law § 240(1). See e.g., Lopez v. Boston Properties, Inc., 41

AD3d 259, 260 (1% Dept 2007)(noting that “the [act that the safety line and harness may have
sparcd plaintiff from death by arresting his fall before he struck the ground does not preclude

recover under Labor Law § 2407); Kyle v. City of New York, 268 AD2d 192 (1* Dept 2000), 1v

denied, 97 NY2d 608 (2002)(holding that where safcty devices of hamess, lanyards and

retractable safety lines known as “‘yo-yos™ did not protect plamtiff [rom injuries after falling 30

11
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feet, the trial court crred in denying plaintiff summary judgment as to liability under Labor Law §
240(1)).

Specifically, Latchuk was not provided with a swing scaffold or other safety devices, such
as guard rails, which would have prevented his fall. This is so notwithstanding the general
affidavit of Bocker that swing scaffolds equipped with safety railings were available for
maneuvering around thc work area, as nothing in the record shows that this type of scalfold was
avallable {or use in the area where Latchuk was working at the time of the accident, or that he

was ever instructed to use such a scalTold. See Ramos v. Port Authority of New York and New

Jersey, 306 AD2d 147, 148 (1% Dept 2003 )(plaintiff entitled to summary judgment on § 240
clanm where rccord did not show, inter alia, that plaintiff was ever advised of the usc of various
salcty devices including a swing scaflold). Significantly, Latchuk statcd in his affidavit that he
was never instructed to work on a swing scaffold and his foreman, Lawson, did not testify that
Latchuk was instructed to use a swing scalTold.

While the Port Authority argucs that the spider basket was another available saflcty
device, Lawson testified that at times, workers left the basket, and stood at locations to sandblast
arcas that could not be reached from the basket. Significantly, although Lawson testified that the
arca that Latchuk was sandblasting on the date of the accident could have been reached [rom the
spider basket, he did not testify that he instructed Latchuk 1o work from the spider basket on the
dale of the accident. Although not specifically argued by the Port Authority, abscent such
instruction, and in view ol Latchuk’s testimony that the arca could not be rcached from the spider
basket, the spider basket did not constitutc an adequate safety device to protect Latchuk from the

injurics received when sandblasting from the bridge. Sec Hagins v. State, 81 NY2d 921, 923




[* 14]

(1993)(plaintiff, who fell from an unfinishcd abutment wall while rcturning from retrieving
lumber was entitled to summary judgment as to liability under Labor Law § 240 (1) even though
the record showed that plaintil took the more dangerous route since plaintiff’s supervisor did not
specifically instruct him on which route to take when retrieving the lumber).

In reaching this conclusion, for the reasons below, this court rejects the Port Authority’s
arguments that the malfunction of the sandblaster or Latchuk’s conduct were the sole proximate
or supervening causc of his injurics. First, since Latchuk’s injuries were a foresccable result of
his use of a sandblaster at an elevated arca without adequate safety devices, the malfunctioning of
the sandblaster cannot be said to be the sole proximate cause of his injuries. See Gordon v.

Eastern Railway Supply, Inc., 82 NY2d at 562 (holding that defendants were liable under Labor

Law § 240(1) for plaintiff’s fall and injury occasioned by an allegedly defective sandblaster
where such mjuries were the foreseeable resull of the failure to provide plaintiff with a safe

scaflold or ladder while sandblasted a railway car [rom a ladder); Madalinski v. Structure Tone,

Inc., 47 AD3d 687 (2d Dcpt 2008)(dcfendant hable under Labor Law § 240(1) when plaintifl
was injured when he turned on a high-pressured hose and the water pressure caused him to fall
off a scaffold that had no siderails).

Nor has the Port Authorily established that Latchuk’s conduct afler he climbed onto the
sixth level of the piping scaffold following his initial injuries was the sole proximate cause or
supervening cause of his injuries. As indicated above, the injuries Lalchuk suffered in the initial
fall, which left him bleeding, dizzy and disoriented, were caused by the [ailure to provide
adequate safety devices. Moreover, the record shows that these injuries lead Latchuk to attempt

to climb down the piping scaffold, and resulted in his [urther injuries when he slipped on his own

13
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blood and fell about thirty [eet (o a platform below, Furthermore, the record shows that Latchuk
had no way to call for help since he was not provided with a radio or similar device, and there
wcre no workers close cnough to see or to hear him.

Under these circumstances, particularly in light Latchuk’s isolation from other workers
or supervisors and the lack of means of communicating with them, thc Port Authority’s fatlure to

yrovide adequatce saflety devices sct into motion a chain of cvents which resulted in Latchuk’s
I g y

injurics, so that such fatlure was a proximate cause of Latchuk’s injuries. Gordon v. Eastern

Railway Supply, Inc., 82 NY2d 555.

Port Authority’s position that Latchuk’s conduct after his fall was a supervening causc of
his injurics 1s unpersuasive since 1t is foreseeable that a worker injured as the result of an
clevation hazard would be further injured when attempting to climb down to safety. Scce.g.,

Lopcz v. Boston Properties, Inc., 41 AD3d at 260 (holding that plaintiff’s action of reaching for a

bucket in order to save a co-worker which resulted in him falling off a bcam was not the solc¢

proximate causc of the accident since such action was not unforesccable);. Hagins v. Statc of New

York, 81 NY2d at 923. In other words, Latchuk’s conduct was not of “such an extraordinary

nature or so atlenuated from the [Port Authonity’s] conduct [in fatling to provided adcquate salcty

devices] that responsibility for injury should not reasonably be attributed to [it].” Gordon v.

Eastern Railway Supply. Inc., 82 NY2d at 561.

Since the failurc to provide adequate safety devices was a proximate cause of Latchuk’s

second [all and its resulting injurics, 1t also cannot be said that Latchuk’s conduct was the “‘sole

proximate causc” of his injuries. Blake v. Neighborhood Housing Scrvices of New York City,

Inc., 1 NY3d at 290 (“if a statutory violation is a proximate cause of an injury, the plaintiff

14
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cannot be solely to blame for it. Conversely, if the plaintifT s solely to blame for the injury, it
necessarily means that therc has been no statutory violation™). Furthermore, although the spider
basket was provided as a safely device to assist Latchuk in recaching the platform below, he was
unablc to access It, so that the facts herc do not warrant a finding that Latchuk “chose for no good

rcason’ not to usc it. Cahill v. Triborough Bridge & Tunnel Auth., 4 NY3d at 40.

In addition, whilc Latchuk testificd that he could not untic the spider basket whereas
Lawson testified that the basket was unticd when he went to inspect it, this conflicting testimony
is insufficient to raise an issuc of fact as to whether Latchuk “chosc not to usc™ as an available
salety device, given Latchuk’s injuries and Lawson’s testimony that the spider basket was five
feet above the platform and could only be rcached by climbing onto an I-bcam?®. Kosavick v.

Tishman Construction Corp. of New York, 50 AD3d at 289; compare Cahill v. Triborough

Bridge & Tunncl Auth,, 4 NY3d at 40 (record raises issues of fact as to whether plainti{T"s

conduct was the sole proximate cause ol his injuries when employer tnstructed the platiff to use
a safcty linc when climbing and at the time of the accident plaintifl did not usc an available

safety line but instcad uscd a position hook not designed for climbing); Plass v. SolotolT, 5

AD3d 365, 367 (2d Dept), lv denied, 2 NY3d 705 (2004)(plaintiff’s unilateral decision to usc

*Although Port Authority asserts that Lawson’s testified that the spider baskct was five
[eet above the platform as opposed to the sixth pipe the level where Latchuk was located after the
accident, it is unclear if the sixth pipc and the platform are at different levels on the piping
scaffold. In any event, the rccord does not indicate that the spider basket would have been any
more accessible from the sixth pipe than from the platform. Specifically, Lawson did not testify
that he would have been closer to the basket if he climbed on the sixth pipe, and instead testificd
that he had to climb onto an I-bcam to reach it. Furthermore, il the spider baskct had been moved
at the time of Lawson’s inspcction, then his testimony that it was unticd would not be probative
as to the accessibility of the basket at the time the accident.
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only one plank on the scalfold he owned despitc having three planks availuble for him was the
sole proximate cause). Finally, even if it is assumed that Latchuk’s conduct was negligent,such
contributory neghigence does not constitute a defense to a Labor Law § 240(1) claim. Stolt v.
General Foods Corp., 81 NY2d 918,920 (1993). Likewisc, since the record shows that Latchuk
unhooked his hamess so that he could try to access the spider basket and when he could not do
s0, in order to climb manually down the piping structure, it cannot be said that this conduct,
which arosc out of the injurics caused by the lack of safety devices in the first instance, was the
sole proximate cause of his injuries sustained in the second fall.”

Accordingly, Latchuk is entitled to summary judgment as to liability on his claim under
Labor Law § 240(1).

Latchuk also moves for summary judgment based on Labor Law § 240(2), which requires
that scalfolds over twenty fect high be equipped with safety rails on threc sides and be properly
fastencd. However, the complaint which sceks recovery under scction 240 refers only to the
requircments of 240(1) and makes no mention guardrails on scaffolds, and the First Department
has held that under these circumstances, a plaintiff cannot seck relief under this section for the

first timc in connection with a summary judgment motion. Sec Dominguez v. Lafayclte-

Boynton, 240 AD2d 310, 312-313 (1" Dept 1997)(plaintiff not cntitled to reliecf under Labor Law

§ 240(2) when complaint alleged violation of the requirements of § 240(1) and contained no

allegations of the requircments of subdivision (2) of § 240); Smizaski v. 784 Park Avenue

Realty, Inc., 264 AD2d at 366 (samc). Therefore, Latchuk’s request for summary judgment

INotably, the record indicates that to use his safety line while climbing down, Latchuk
would have nceded to reattach himself at each level of the six levels before reaching the platform
at the botlom of the containment structure.
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under § 240(2) is denicd without prejudice to secking Icave to amend the complaint to include a
claim based on this scction.
Labor Law § 241(6) Claim

Labor Law § 241 (6) provides that "[a]ll areas in which construction, excavation or
demolition work is being performed shall be so constructed, shored, equipped, guarded, arranged,
operated and conducted as to provide reasonable and adequate protection and salcty to the
persons employed therein or lawfully frequenting such places.”" The section requires owners and
contractors at a construction sitc to “provide reasonable and adequate protection and safety for
workers and to comply with the specific safety rules and regulations promulgated by the

Commussioner of the Department ol Labor.” Ross v Curtis-Palmer Hydro-Elcctric Co., 81 NY2d

494, 502 (1993).

The duty under Labor Law § 241(6) is nondelcgable. Thus, “to the extent that a plaintiff
has asscrted a viable claim under Labor Law § 241(6), he need not show that defendants
exercised supervision or control over the worksite in order to establish a right to recovery.” Id.
At the same time, howcver, a violation of 241(6) does not result in “absolute liability irrespective
of the absence of a negligent act which caused the injury [but rather] imposes a nondclegablc
duty upon an owner or gencral contractor to respond in damages from injuries sustained due ro

another party's negligence ...”" Ruzzuto v. Wenger Construct. Co., 91 NY2d 343, 349-350

(1998)(cmphasis in original). In addition, only a violation of the Statc Industrial Code and
regulations promulgated by the State Commissioncr of [abor may serve as a basis [or liability

under that statutory section™ Heller v 83rd Street Investors Ltd. Partnership, 228 AD2d 371, 372

(1st Dept), lv denied 88 NY2d 815 (1996); see also Messina v City of New York, 300 AD2d 121
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(1" Dept 2002). Furthermore, a violation of a scction of the Industrial Code is only “some

evidence of negligence.” Ruzzuto v. Wenger Construct. Co., 91 NY2d at 351,

In support of his section 241(6) claim, Latchuk alleges that the Port Authority violated

Industrial Code §§ 23-5.1(j)(1)(safety railings for scaffold platforms),23-1.22 (salely railings for
platforms), 23-5.3 (safcty railings for metal scaflolds), 23-1.16(b), (I) (salety lines for harncsscs)
and 23-1.10 (cut off swilch for hand tools).* Thesc violations were not allcged in Latchuk’s
complaint or in his original or Supplemental Bill of Particulars, but are alleged in an Amended
Bill of Particulars dated October 12, 2008, which 1s included as an exhibit to Latchuk’s summary
judgment motion..

The First Department has held that "in the absence of prejudice or unfair surprise,
requests for lcave to amend should be granted [reely. ... [1]t is improper for a court to dismiss a
Labor Law § 241(6) claim mercly because the Code violation was not sct forth in the initial

pleadings." Noeltzell v Park Avenue Hall Housing Development Fund Corp., 271 AD2d 231,

232 (1% Dept 2000) (internal citations omitted). Morcover, such amendments have been
permitted cven after note of 1ssuc has been filed when such amendment “entitled no cognizable

prejudice.” Walker v. Metro-North Commuter Railroad, 11 AD3d 339, 341 (1% Dept 2004).

However, any such additional Code violations must merely amplify the pleadings and not raisc

new theories of liability. Sce Adams v Santa Fe Construction Corp., 288 AD2d 11 (1* Dept

2001).

Here, the additional code violations, which concern the safety of scaflolds, safety belts,

“It appcars that Latchuk has abandoned the sections of the Industrial Code (23-4.2(k), 23-
9.2(b), 23-9.5(c) and (g)) alleged in his original and Supplemental Bill of Particulars.
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and power tools, do not raisc new theories of lability but merely amplify the theorics of liability
alleged in the previously served Bill of Particulars which allege, inter alia, that the Port
Authority “its agents, contractors, and cmployces were further negligent, reckless in careless in
violating scction 241(6) of the Labor Law and Industrial Code provisions pertaining (o
scaffolding, safcty belts and construction site safcty,”

Morcover, there is no dispute that the proposed additional Industrial Code violations arc

sufficiently specific to support claims under Labor Law § 241(6). See, Ross v Curtis-Palmer

Hydro-Electric Co., 81 NY2d 494; sec also, Hawkins v City of New York, 275 AD2d 634 (1st

Dept 2000). The remaining issuc, then, is whether the violations are applicable to the facts of the

casc. Mendoza v. Marche Libre Associates, 256 AD2d 133 (1™ Dept 1998); Cafarclla v Harrison

Radiator Div. of General Molors, 237 AD2d 936 (4th Dept 1997).

Three of the newly alleged Industrial Code violations, §§ 23-5.1(3)(1), 23-1.22(c)(2), 23-
5.3(c), concern requirements that scalfolds and platforms be cquipped with safcty railings.
Section 23-5.1(j)(1), cntitled safety railings, provides that “[t]he opcn sides of all scaffold
platforms, except those platforms listed below?, shall be provided with salety railings constructed
and installed in compliance with this Part (rule).” Section 23-1.22 (c)(2) provides that “[c]very
platform more than seven fect above the ground...shall be provided with a salety railing
constructed and installed in compliance with this Part (rule).” Scction 23-5.3(e) provides that
“safety railings constructed and installed in compliance with this Part shall be provided for every
mectal scaffold.” Hcre, the record shows that the piping scaffold on which Latchuk was working

at the time of the accident did not have any safety railings. Furthermore, while Port Authority

*There is no dispute that the exceptions listed in the provision do not apply.
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argucs that this scction is inapplicable since the swing scaffolding described by Bocker in her
affidavit was equipped with safety railings, there is no dispute that Latchuk was not using a
swing scaffold at the time of his injuries. Accordingly, this section of the Industrial Code is
sufficiently applicable to this case to provide a basis for a section 241(6) claim.

Section 23-1.16, concerns safety belts, hamesses, tail lines and lifelines. Subdivisions (b)
and (f) of this scction, on which Latchuk relies, provide that:

(b)Attachment required. Every approved safety belt or harness
provided or furnished to an employec for his personal safety shall
be used by such employee in the performance of his work
whencever required by this Part (rule) and whencver so directed by
his employer. At all imes such approved safety belt or hamcss
shall be properly attached cither to a securcly anchored tail line,
directly to a securely anchored hanging lifeline or to a tail line
attached to a sccurely anchored hanging hle line. Such
attachments ghall be so arranged that if the user shall fall such fall
shall not exceed five feet.

(f) Inspection and Maintenance. (1) Every safcty belt, harness, tail
linc and lifeline shall be inspected by a designated person prior to
cach use. Employers shall not suffer or permit any employee to use
any cquipment which shows any indication of ...excessive wear or
any other damage or deterioration which could materially affect the
strength, of such safety belts, harnesses, tail lincs or lifclines. Any
such cquipment found to be unsafe¢ shall be removed from the job

site.
(emphasis supplied).
Here, based on Latchuk’s testimony that, while wearing his harness and safety line, he fell
more than six feetl from the pipe scallolding after the sandblaster hose exploded, there is a basis
for finding this subdivision (b) of this section applicable to the facts of this case. And, while the

Port Authority argues that based on Latchuk’s loss of consciousness on the time he {ell, his

testimony is mere speculation, there is sufficient evidence in the record to support the
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applicability of” 23-1.16 (b).

In contrast, subdivision () is not applicable to this casc. While Latchuk testified that the
harness did not fit him properly and that it was covered with dried paint which prevented him
{rom adjusting the harness, these asserted defects did not “materially affect the strength” of such
harness and therefore subdivision (I) cannot be used as a predicale to liability under section
241(6).

Latchuk also relics on Industrial Code § 23-1,10(b)(1), which concerns clectrical and
pncumatic hand tools, and provides, in relevant part, that “[e]very electric and pncumatic hand
tool shall be equipped with a cut-oft switch within easy reach of the operator.” An alleged
violation of this section docs not provide a basis for liability since the record shows that the
sandblaster used by Latchuk at the time of the accident was equipped with a “dead man’s switch”
that turned off when it was released, and that the sandblaster exploded after it was turncd ofT.
Thus, while the sandblaster appears to have mallunctioned, such malfunction cannot be attributed
to a violation of § 23-1.10(b)(1).

Accordingly, Latchuk shall be permitted to amend its Bill of Particulars to allcge that the
violation of Industrial Code §§ 23-5.1(j)(1), 23-1.22(c)(2), 23-5.3(¢) and 23-1.16 (b) provide a
predicate to lability under Labor Law § 241(6). That being said, however, Latchuk is not
entitled to summary judgment on his Labor Law § 241(6) claim sincc a violation of the
Industrial Code is only some evidence of negligence, and the fact finder must resolve “the issue

of whether the equipment, operation, or conduct of the worksite was reasonable and adequate

“To the extent Latchuk relies on § 23-1.10(2), which provides that electric hose lines shall
be guarded to prevent severe abrasion, such reliance is misplaced as the section is inapplicable to
the facts of this case.
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under the circumstances.” Ruzzuto v. Wenger Construct, Co., 91 NY2d at 351.

Therefore, Latchuk’s motion for summary judgment on his Labor Law § 241(6) claim is
dented, as is the request by Port Authority to dismiss the claim.
Labor Law § 200 and Negligence Claim
To cstablish a prima facie case of common-law negligence, a plaintifT is required to show
that a defendant either created or had actual noticc of the allcged dangerous or defective
condition, and that the alleged dangerous condition was the proximate cause of the injury. See,

Pouso v City of New York, 177 AD2d 560 (2d Dept 1991). An owner’s or general contractor’s

common-law duty to maintain a safe workplace is codified in Labor T.aw § 200. Scc, Gasper v

Ford Motor Co., 13 NY2d 104 (1963),

"Where the alleged defect or dangerous condition arises from the contractor's methods
and the owner exercises no supcrvisory control over the operation, no liability altaches to owner

under the common law or under Labor Law § 200." Comes v New York State Elce. and Gas

Corp., 82 NY2d 876, 877 (1993). Moreover, liability will not be found under 200 “solely
because the owner had noticc of the unsafe manner in which work is performed.” Id., at §78.
To be charged with liability under Labor Law § 200, an owner or general contractor must
perform more than their "gencral duty to supervise the work and ensure compliance with safety

regulations." De La Rosa v Philip Morris Management Corp., 303 AD2d 190, 192 (1st Dept

2003); sce also Vasiliades v Lehrer McGovern & Bovis, Ing., 3 AD3d 400 (Lst Dept 2004),

Reilly v Newircen Associates, 303 AD2d 214 (1st Dept), lv denied, 100 NY2d 508

(2003).“[M]onitoring and oversight of the timing and quality of the work is not cnough to impose

liability under section 200, [n]or is a general duty to cnsure compliance with safcty regulations or
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the authority to stop work for safety reasons." Dalanna v City of New York, 308 AD2d 400, 400

(1st Dept 2003). Instead, it must be shown that the owner “*had authority to control the activity

"

Hughes v.

bringing about the injury to enable it to avoid or correct the unsafe condition’,

Tishman Construction Corp., 40 AD3d 305 (1% Dept 2007)(emphasis in the original), quoting,

Ruzzulo v. Wenger Construct. Co., 91 NY2d at 352.

Latchuk argucs that such control was present in this case based on cvidence that the Port
Authority, through its resident enginecr, Bocker was rcgularly at the work site and nstructed
1.&1.’s foreman “ what to do on any given day” and would have daily meetings with L&I., and
was nearby at the Bridge on the date of the accident. (Lawson EBT at 31; Bocker EBT at 48, 606).
Furthcrmore, Latchuk points out that Bocker had the authority to stop the work 1f she witnessed
and safcty violation or in the case of an emergency situation, (Bocker EBT at 20). She also
received daily narratives prepared by inspectors as the progress of work and cvents at the
worksite, and attended monthly progress meetings (1d. at 38, 52-54)).

In addition, Latchuk rclics on evidence that the Port Authority had a nsk management
employce, Linda Cortland who, according to Lawson’s deposition testimony, would visit the site
regularly and discuss various matters with him or other L&L employees including “railings at
platforms and cntranccs or tripping hazards.” (Lawson EBT at 63). According to Bocker, Ms.
Cortland was typically at the worksitc about once a week. (Bocker EBT at 26-27).

Notably, however, Lawson testified that Cortland never talked to him about the salety of
the equipment such as scaffolding and hamesses (Lawson EBT at 63), and thc rccord indicates
that all safety cquipment was provided by L&L. Moreover, Lawson testified that the workers

were instructed by L&L and that the Port Authority would only supervise the work “[1]f there
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was sonie cleanup issue or something they had an issue with, someone would come and watch
and make sure it was done to their satisfaction” (Id 31-32). Furthermore, while L&L received its
instructions {rom the Port Authority regarding the work to be done cach day, there 1s no evidence
in the record that such instructions concerned that methods used by the individual workers.
Notably, Latchuk testified that he only received instructions from the two forcmen from L&L.
Based on this record, the court inds that thc Port Authority’s level of supervision over
Latchuk’s work was insufficient to give raise to liability under Labor .aw scction 200, since Port
Authority did not have supervisory authority over the work causing injury to plaintiff. O’Sullivan

v. IDI Construction Co., Inc., 28 AD3d 225 (1% Dept), alf’d, 7 NY2d 805 (2006)(1rial court

properly dismissed Labor Law § 200 claim against general contractor where the record was
“devoid ol evidence that |the general contractor] supervised, controlled or directed the

performance of plamtiff’s job™ and plainti{l admitted that he only took instructions from the

subcontractor’s supcrvisors); Singh v. Black Diamonds LLC, 24 AD3d 138 (1* Dept
2005)(dismissal of Labor Law § 200 claim against construction manager was warranted despitc
cvidence that construction manager’s project superintendent “conducted regularly walk-throughs
and if he observed an unsalc condition had authority to find whoever was responsible for the
condition and have them correct it” and “discussed the covering of the ..hole (in which plaintifl
fell) with [plaintiff’s employer]..and inspected the plywood [covering the hole]).”

When an injury is caused not by a contractor’s methods but by a defect in the premiscs, it

is not necessary to show that an owner or gencral contractor exercised control or supervision over

the work causing injury if the owner or general contractor had actual or constructive nolice of the

defect causing the injury or was responsiblc for creating the condition. Bonura v. KWK

Associates, Inc., 2 AD3d 207 (1¥ Dept 2003). Hcre, however, since it cannol be said that the
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lack of guardrails constituted a defect in the work site, as opposed to a danger caused by the
methods employed by Latchuk’s employer for performance ol the work, Port Authority cannot be
held liable under § 200 even if it had constructive notice of the absence of guardrails on the

piping scaffolding. See Dalanna y City of New York, 308 AD2d 400 (protruding bolt was not a

defect in the premises itsell, but rather was created by the manncr in which the worker’s
employer performed his work).

Accordingly, Port Authority is entitled to summary judgment dismissing Latchuk’s claims
under Labor Law § 200 and for commen law negligence.

CONCLUSION

In view of the above, it 1s

ORDERED that the motion by defendant Port Authority of New York and New Jerscy lor
summary judgment (motion seq 002) is granted to the extent of dismissing the Labor Law § 200
and common law negligence claims and 1s otherwise denied; and is further

ORDERED that the motion by plainti{l Davi Latchuk (motion scq 003) to amend its
supplemental bill of particulars is granted to the extent of permitting him to allcge the violation
of Industrial Code §§ 23-5.1()(1), 23-1.22(c)(2), 23-5.3(c) and 23-1.16 (b) provide a predicate to
liabihity under Labor Law § 241(6); and it is further

ORDERED that the motion by plaintiff Davi Latchuk (motion seq 003) for summary

judgment is granted only as to liability on his or Law § 240(1) claim and is othcrwise denied.

DATED: Junc ’3,20()9
&
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