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---_--_---------__--------------------------------- 
.JOAN MADDEN, I . :  

.... 1 L J C l V I  
-v 

I n  this actioii to rccover daniagcs fo, 

Latchtk ("Latcliuk") while, performing sanclblasting work on tlic George Wasliitigton Bridge, 

defi-ndai~t llie Port RiitIIorily of--Ncw York and New Jersey ("the l'ort Aiitliority") mows Tor a11 

order granting sun~mary j tidgriicnt dismissirig thc complaint (motion scq. no. 002). La i chuk 

opposes the niotion and separately iiiovcs for an order (1) ganting suniiiiary judgmcnt as to 

liability undcr L,abor Law $ 8  240( I ) ,  240(2) and 241(6), and (2) ganting leave to anlend his Bill 

of Particulars to include violations of Industrial Code $ $  23-5.1 (I ) (  1),23-1.22, 23-5.3, 23- I . I  G(b), 

( f )  and 23-1 . I O .  (motion seq. 110. O O ~ ) . '  

BACKGROUND 

Latchilk was injurccl on October 2, 2003, when 1ic fcll Ti-om an clcvation while perh-ining 

sandblasting work 011 the New York Tower of tlic George Wasliington Bridgc ("the Bridge"). At 

the timc or  the accident, Latcliuk was cmployed by lion-party L&I, Painting ("L&L), which in 

March 2001, had entercd into a contract with the Port Authority, tlic owiicr of the Bridge, to 

perform lead paint rcmoval work on the Ncw York and N ~ F  Jt'rsey Towel-5 uf ihc BJridgc ("thc 

Motion seq. nos. 002 atid 003 al-e co~isolidated for disposition. I 
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Contract”). Pursuant to Ihe Contract, a containmcnl structure was huilt around tllc Britlge to 

wrap thc at-ca and to provide an encloscd space to prevent the sprcacl or Icad paint. All 

sandblasling work was pcrfornicd wi thiii this structure. At her deposition, Andrea Rocker 

(”Bockcr”), the senior rcsident engineer from the Port Authori ty assigned the Bridge project, 

fcstified that “there are two types of scaffolding being ~iscd on thcjob, One is the scaffolrl 

sll-uctui-c that is erccted around Ihe towcrs to suppo1-l the contain~iient, iind a secoricf set of 

scaffi3ldiiig or rigging was intcmal to the containnient for L&L’s work.” (Rocker EH‘r, at 85). 

The rccord iiidicatcs that f’or the workers to pcrfornl their work, they WCI-c providcd with a 

hclnict, earplugs, safety glasscs, prulcctive suits, and ii Iiarricss. They werc also providcd with 

sandblasting eqiiipnicnt, including sandblast hoses, a whip, nozzlc and dcad man’s switch. The 

whip is the portion of [lie sandblast hosc which is handlcd by the sandblaster and thc dead man’s 

switch is the on and oN‘switch which is behind thc nozzlc at the end ofthe hose. John Lawson 

(“Lawsori”) who was one of thc foremen criiployed by L&L on the Bridge project, dcscribcd the 

switch as a “toggle” or “momentary” switch. “If‘ you press it, i t  gocs on, ifyou let i t  30, i t  turns 

off..” (Lawsol1 ERT at 26-27). 

The workers tvcre also provided with motorized spidcr baskcts which thcy used to 

reach di Kcretit elcvatioiis of the coiitaiiinicnt structure and they were also requircd to wear a f~ill 

body hamcss, which had a rhig in tlic back equipped with a doublc lanyard and hooks, which 

could be tied to safety cables, safety lines 011 vai-ious points on the structurc. (u, at 37-38). 

Lawson testified that he trained Latcliuk i n  how to usc tlic spider basket (Id. at 43-44). While tlic 

motorized spider baskel c VWG the usual method used to reach different parts ofthe Bridgc, 

Lawson testified that workers could also access various points on the Bridge by climbing, but 
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tlial lhcy wcrc not usually instructed to cliiiib because “it is 110l sak.”  (Lawson ERT at 44). 

However, lie also testified thal if a workcr- could ~ io l  saiidblast a location where lie was slaiiding, 

lic might iisc the spidc~- basket or climb to a i iew location (u at 46-47). Lawson testified that ir 

the worker did not go too fir, for example two feel, i t  would be proper procedure to climb tlic 

stnictiire using the “pipc scaffold around the lower” that held the conlainnicnt stnrcturc in place 

and iicknowlcdgcd that workei-s x tua l ly  climbed tlic slruclure (id at 47-48). 

Latchuk lestit‘ied that or1 tlic date of the accident lie was “reblasling” parts tlint tiad 

ali-cady bccti sa~idblasted but h i d  turiicd yellow due lo humidity. To reach the area he wciit up i n  

;i spidcr haskct to tlic sixth pipe threw the ropc, pulled tlic basket closc to the coriicr and ticd il 

there. He thcn cxitcd the baskel illid stood on tlic sixth pipe. According lo Lalcliuk, while 

.s:iiidblxtiIig he would “walk 011 iron pipes ... a melallic structure which is col~i~ccled lo the bridge 

arid we walk on top orit” (Latchuk EBT 30-31). 1,atcliLlk teslified that “the pcoplc that work 

thcrc, also the bosses” referred lo the various clcvatioii levels of pipes n~imcrical ly, saying “we’re 

on the sixth pipc.” (Td., at 57). 

Latchuk tcstifjed lhal when he arrived at the sixth pipe he could not reach the s u r k e  lhat 

he needed to rcblast so lie climbed up the structure to the iicxt lcvcl. He started doing the 

reblasting whcn lic rcachcd thc scventh pipe level. He  describcd tlic area whcrc he was doing the 

work as about [our and a half feet wide. Hu also cxplaiiicd that as tie did the work he was 

tethered lo a safety linc which was Iocatcd on the seventh level and testified thal his safety 

haniess had a clip which lie ticd to a rope attached to the structure behind him. 

According to Latchuk a k w  minutes a h  lie reached to scventh pipc, his liosc stoppcd 

working “it was clogged.” (Id-, at 59-60). He explained that lie know it was clogged because the 
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“hose go1 hard,” which tic testified happened “more lhan six limcs ... thc day bclbrc” and that 

afierwards he spoke to Lawson and lold him that ir the hose was no1 iixed hc W ~ L J I C I  go homc 

because “I couldn’t work like tha t  ... He said go back up thcrc, that I will get it  fixed for you” a, 
a t 5 9-6 1 ) . 

Latchiik tcstilicd that the accident occun-cd “whcii I tried to move to a safer positiori, thc 

hose got unclogged, and i t  threw nic backwards. It  cxplodcd” (Id-, at 59). He later explaincd tliat 

after lie turiied the hose olY, hc decided to move to a diil’crcnt placc since where he was “was 

uncomroortnblc ... n i i ~  of my k t  was standing on one siclc UT llle briclgc, U I I ~  illc other W;IS 

backward ... it was thc only way T could stand because thcre was no scal’lbld ... otic fool [was] 011 

tlic tower the another foot on thc pipes ...[ m]y legs wcrc opcri but t h t  was Ihe “only position” 

from which he could sandblast. (Jd. at 64). 

According to Latchuk after the hose exploded, hc lost consciousness arid wlicn he 

r-cgaincd conscioiisriess Iic was hanging li-0111 his harness below Ihe s i x t h  lcvcl. H e  fur111er 

testified that “he bclicvcd that it was more than six feet” between scvcnth level from which hc 

fcll and the sixth level. (Id. at 76) .  Latchuk tcstificd that he injured his right shoulder and left 

arm and was blccding but was easily able to get lo the sixth levcl since it was at the levcl of his 

waist (u at SO), TTc Iatcr tcstilied that tlic h rness  was too big [or him and that it could not be 

adjusted since it had dricd paint on i t ,  and that since it  was too loose, i t  contributed to his 

irijiirics. (Id at 209-21 0). Once Latcliuk icached the sixth level Iic lcl go of the hose and 

“walked to where the clip was. I iiiiclipped and tried to untie thc basket. I wasn’t able to untie 

the basket, and J didn’t know why. I thought the h o t  was just  too di1licult to untie. So I had no 

other option but to climb down using my hands” (E at 80). 
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Lalcliiik also testified thal he did not sre anyone alter his fall and allhough he re  were 

about eight other workers some were working liiglicr, otlicrs had drcady gone down and othcrs 

wcrc behind boxes and lhat he did iiot ycll Tor anyoiic siiicc Iic had on a niask and thil t  sincc tlic 

workers wure earplugs no onc would llcai- I l i l l l  (u a1 78-79). Thc workers were iiol supplicd will1 

radios or other devices that would cnablc thcm to call for help if they were iiijurcd. According 

to Latchuk, after he was iiijiwcd, lie said to himself“1 got to go down ‘causc no cmc with tind me 

Iicrc” Id at 182). Latchuk later testified that “ I  was hying to go down but tlicrc was somctliing 

holding me which was the bclt, si3 I. . .  unhooked the belt, aiid 1 tried to clip on the baskct or 

somelhing like that or to untie the basLet so 1 could go down. Biit I don’t remember i f 1  clipped 

onto soriictliing or not, a l l  I rcmcmhcr- is llird 1 could not untie the haskct” (A a[ 182). Wlwi 

askcd why he unhooked his safety harncss he lestifietl that “tlicrc was no other way I could go 

down.” (u at 183) 1,atcliiik fiirther testified that at tlic time lie felt “very dimy” and “anxious” 

and lhal he was “blccding a 101” and thought that “ir1 didn’t go down on my own, I would faint.” 

(Z, at SO). 

Lalchuk then procccded to climb down manually. He testified that hc had “no grip on his 

[left] hand, [sJo J fell. Because thcrc was a lot ofblood, 1 kinda slippcd.”[and that] “Ijust 

remember there was a lot of blood, and I couldn’t hold anylhing, and I rcmcriibcr that I fell (la. 

a1 82-83). According to Latchuk, he slipped and fell to the platforni at the bottom of the 

coiitnincr from aboiit the sixth pipe which Lrrtchuk cstiiiiatcd was “about thir-ty to forty feet” (M 

at 182). 

Wlicn Lawson went to inspect the area, he saw that Latchuk’s spider baskct was about 

five feet abovc platform level and thcre was “blood on the steel approximalely.. -2 I feet from the 
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. ,  

platrorin area” (L~wson  EBT, a1 56). He also inspected the spider basket and testificti tliat i t  was 

working yropcl-ly and was not ticd off(u., at 102). When asked how hc rcached the spider 

basket, Lawson tcstilied that “therc is an 1 bcam the r i m  along the platforni. It is approxiniatcly 

two k e t  tip, so  if you arc standing 011 that I bcam, you can climb into the spider basket.” (u. at 

101). 

On April 28, 2005, Latcliuk iiled ii verified complainl against Pori Authority seeking 

daniagcs for its allegcd violation of Labor I,aw $ 8  240(1), 241(6), 200 and for its put-ported 

negligelice in fiiiliiig to provide a safc place to work. Port Authority siibsequently answercd. 

Followiiig completioii ordiscovcry, 1,atchiik filed a note olissue and cerlificatc of readiness on 

July IS, 2008. ‘l’licsc suiniiiiiry Judginerit molions werc made in October 2008. Latchiih’s 

niotinii iricluded an amcntled bill o r  particulars which, for the lint tiiiic, allq,:cd violations o r  

I A o r  I,aw $ 240 (2) and included additional violations of the New York Slate Industrial rode  

which providu the prcdicalc fbr Lalchuk’s claims under Labor Law 5 241 (6). 

The Motions 

Port Authority moves for summaiy judgment dismissing Latchuk’s Labor Law 5 240( 1 ) 

claim on the grounds that the rccord does riot show that a violation of thc statute was a proximatc 

caiisc of’Latchiik’s i~ijurics. Specifically, Port Authority argues that I,alchuk’s irijurics werc not 

caused by thc Iiick ol- appropriate sakty dcviccs, siiicc thc record revcals that he was providcd 

with siicli devices, including a safety haiiicss, lanyards and spider basket, aiid that thc liamess 

and lanyard prcvented Latch~ik’s from being further injured. Moreover, Port Authority argues 

that even il‘tlie sakty dcviccs provided werc inadequate Latchuk’s own conciiiri :{!id the 

sandblasting hose werc the sole proximate cawe of his injuries. 
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1,atcliiik counters (hat he is entitled to summary judgment as lo liability on Labor Law S; 

240( 1) claim, since that the rccord shows that his injuries were proximately caused by the lack o r  

safety devices since lhe scaffold he was workiiig on was not cqiiippcd with safety or guiird r;iils 

or olher devices to prevent liiiii lrom fiillitig, and that the safety devices provided, including tlic 

tiarncss and spider basket, did not prevent him from being iiijured. I n  pxticular, Latchuk asserts 

that his hamcss did not lit him propcrly aiid when tic fell it injured his ariii and shoulder. I n  

addition, Lalchuk seeks siiinmary judgnient based on a violation 01 Laboi- Law 5 240(2), wliicli 

requires that scdhldi11g iiiorc than twenty fcct o f f  tlic groiind bc provicicd with guardrails. 

In response, Port Aullioi-ity subiiiits the allidavit ofBockcr, its scnior rcsiilcrit ciigil-iccr on 

Bridge project, who stritcs thal here  were two types o r  scaffold used on the Bridge project. 

According lo Bocker, [lie lirst type of scaffolding was that crcctcd arouiid the lowers lo 

exclusively support the coiitainnienl slructure and “was not a working scallbld a id  was not iiscd 

to support workers, iiiatcrinls, or cquipment [anti that] [wlorkers did not iisc tlic structure suppoit 

to maneuver about the work area” (Booker Aff. 11 6) .  In contrast, states Bockcr, the sccond type 

of  scaffold uscd on the project were rigged by L & I ,  for use in maneuvering arouiid the work area 

was intcrnal to the containment area, known as a “swing” or “pick” scaffold and was intcndccl for 

such usc and it was equipped with saMy rails and toehoards (a board placed around a platPomi to 

prcvent personnel or materials from failing off), and were i n  compliance with OSHA standards 

and those o r  the New York State Industrial Code (Id. 7 11 7-9). Bockcr states Ilia1 “L&L werc 

reqiiired to work fiom spider baskets, or from swing scaffolds, if necclcd. I&L, employees were 

rcquircd to employ 100% tie oPfwhcn working from baskets, scafolds or directly 011 the bridge 

steel strucIure” (Id. 11 10). 
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Port Alitliorily also asscrts tha t  i t  IS too late lor 1,atcliuk to asserl ii c l a m  bawd 011 ;I 

violation of Labor Law 0 240(2), which is not includcd i n  h i s  complaint. 

In rcply, Latchuk argues that Bocker’s affidavit is without probative value as slic docs riol 

state that she observed tlic conditions at the spcciiic arc3 where Latchuk was working on the date 

of thc  accident, and poiiits out that Bocker did not state that Laichuk was working on a swing 

scaflbld at the tinic of tlic accidenl. In h i s  allidavit, Latclit11~ s ~ e s  that at tlic time of  his accdciit 

lie w:is not working 011 a swing scarhld and that “[iln order to do iiiy.job, I was not suppose to 

work on a swing scaffold and was ncvcr instructcd to work on a swing scaff~~ld.”(Latchuk A IT. 1/11 

3, 4). Instead, 1,atchtik stalcs that hc was worhiiig o t i  pipes whcre “tlierc wcrc no guurdrails or 

Iilils o f  any kind [ a n d  that] if Iheit: had hccn a rail 1 would llot Iiavc fallen at all.” (Id. 11 6). Wit11 

I cspcct to the Labor 1,aw 4 240(2) claim, 1,atchuk asseits that thc cornplaint which alleged 

violations of Labor I,aw 4 240 provitlcd adcquately noticc of this claim. 

The Port Autliority also seeks summary judgiiiciit on the Labor 1,aw 5 241 (6) claim, 

arguing that Latchiik has ljiled to surficicntly allege a violation of the New York State Industrial 

Code. 1,atcliuk couiilcrs that he is entitlcd to summary judgment based on violations of 

Industrial Codc 66 23-5.1Q)(l)(safely railings for scarrold platforms),23-1.22 (safety railiiigs for 

platforms), 23-5.3 (safety railings for metal scaffolds), 23-1, IG(h), (f) (safety lines for harricsses) 

ant1 23-1.1 0 (cut oflswitch for hand tools). As iioiic of the Industrial Code scctions now rclicd 

011 by 1,atchuk are spccificd in his original or Supplciiicntal Bill ol‘Particulars, 1,atchuk movcs 

for leave to amend to include ilieiti asscrting that their addition providcs a meritorious ground Ibr 

rccovcry and will not prejudicc Port Authority since they do riot raise any ncw theory orliability. 

In response, Port Authority asserts that i t  is too late to seek this relief. 
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The Port Aiitliui-ity also iiiovcs for summary judgmcnt disniissing the Labor Law $ 200 

and common-Isw negligence causes oCaction, conlciidiiig that it  did s~ipcrvisc or control 

I,atchuk’s work, thal his injuries wcrc not caused by any dangerous condilion at Ihe site, and that 

i t  did nol creale or know about any daiigcrous condilion or defect a1 lhe site. In opposition, 

1,atcliuk argiics h a t  his Labor Law 5 200 and ncgligcncc claims are meritorious as the 1-ecord 

shows [hat Port Aiithority sufficienl authority and control ovcr 1,atcliuk’s work and ltial the Pori 

Authority had actual or constructive noticc of lhe lack or  guardrails oii tlic piping scaffold, 

which conslituted a danger-oils condilion which rcsultcd i n  Latchuli’s injuries. 

DISCUSS I ON 

On a molion 101- s u m m a r y  jiidginent, ll1e proponent “mList make a prima lacic 

showing of eiititlciiicnt to judgment as a mattcr of law, lendering sullicicnt cvidcnce to elinlinatc 

any inatcrial issues of f x t  fi-on1 tlic case ...‘I Winegrad v.  New York Univ. Med. Center, 64 NY2d 

8 5  I ,  852 ( 1  985). Once the proponcnt has made this showing, the burden of proof shifts to the 

party opposing the motion to produce cvidcntiary proof in admissiblc form to eslablish that 

malerial issues offact cxist which reyuirc a trial. Alvaru v. Prospcct Hospital, 68 NY2d 320, 

324 (1 986). 

Labor Lnw 5 240 Claims 

Labor Law ~ 240 ( l ) ,  commoiily kiiowii as the Scafhlci Law, provides as bllows: 

“All contractors and owners and their agcnts . , , iii the erection, dcmolition, 
repairing, altering, paintiiig, cleaning or pointing of a building or stnicture shall 
furnish or erect, or cause to be fumishcd or crccted for the pcrfbrmance of such labor, 
scalolding, hoists, stays, ladders, slings, hangers, blocks, pulleys, braccs, irons, ropes 
and othcr devices which shall be so constiuctcd, placed and opcratcd as to give 
proper protection to 3 ps:-ni ~3 eiq>lo;Icd.” 
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‘I’he purpose of the stalute is “to protect workers by placing ultimale responsibility io]- 

sarety practices at building coiistr~~ctioii jobs where such responsibility acttially belongs, c m  tlie 

owiier aiid gericral contractor-, instead of on workcrs, who are scarcely in a position to protcct 

thenisclvcs from accidciit.” Kocovich v Consolidated Edison C‘o., 78 NY2d 509, 5 13 (1991) 

(internal quotation marks and citations oniittcd). Tlic statutc imposes a nondclcga1)lc duly and 

absolute liability 011 owricrs and contractors for failing to provide adequate safcty devices to 

workcrs who sustain gravity-related injuries. .lock v Fien, 80 NY2d  965, 967 ( 1992); Ikcovich, 

78 NY2d at 513. Labor Law $ 240 ( I )  applics to ‘‘risks rclatcd to elevation differentials,” 

iiiclucliiig “ h s c  rclatcd to the effccts orgravity where protective dcviccs arc cnllcd for . . . 

because o r  a di fr‘crciicc bctween the elevation level o r  the requirecl work and a lower Icvcl” 

Rocnvich, 78 N Y 2 d  ai 514. 

‘1’0 impose liability iiiidcr Labor Law 4 240 ( I ) ,  thc plaintiff need only prove: ( 1 )  a 

violation ol’the statutc (i.c,, that the owner or general conlractor lhilcd to provide adequate safcty 

devices); and (2) that the statutory violation proximately caused his or 1icr irijLiries. Blake v 

Neighborhood Hous. S e w s .  of New York City, 1 NY3d 280, 290 (2003); Kar-nos v .  Port 

Authority of Ncw York and New Jersey, 306 AD2d 147, 148 (1 st Dcpt 2003). Proxiiiiatc ca.usc 

is demonstrated based on a showing that a “defendant’s act or failurc to act as thc slatute 

requircs ‘was c? substantial cause of  the cvcnts which produced the injury.”’ Gordon v. Eastern 

Railway Supply, Inc., 82 NY2d 555, 562 (1 993)(citalion omitled). Tt is not necessary for phiiitifr‘ 

to denionstratc that the precise manner in wliich the accident occiirred, or the extent of thc 

injuries, was Poresccablc. Rodriuiez v. Forest City Jay Strcct Associates, 234 AD2d 68 ( 1 “  Dcpt. 

I996), citing Public Administrator of Bronx County v. Trump Villagc Constniction Corp., 177 
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AD2d 258 ( 1  '' I k p t  1991). Coriiparative negligence i s  riot a defensc. &c Blakc v .  NeijJiborhood 

I Iousiiis Services of New Yolk City, Ttic., 1 NY3d 280, 289-290 (2003). However, "a d c h d a n t  

is not liablc under Labor Law 3 240 ( I )  [when a]  plaiiitirfs own negligence was tlic solc 

proximate cause of thc accident." Id. at 290. 

r .  1 o show that a plaiiitilfs negligence was the sole proximatc ca~isc or' an injiir-y allegedly 

based violations nr'tlie Labor Law, a defendant must establish that tlic plainti r'~"1iad adequate 

snfcty dcviccs available: that he knew hotli that they were availablc and that lic was expected to 

use them; that he cliosc rut, iio good I~asuti rivt tu clu so; arid that l i u d  hc noi made that choicc lic 

woiild not have hecn ii?jurcd." Caliill v .  Triboroitvli Brid,qc & Tiiriricl Auth., 4 NY3d 3 5 ,  40 

(2004); sce also, Kosavick v. Tisliriian Construction C'orp. of New Ynrk, 50 AII3d 287 ( 1 "  Dept 

2008). 

IJndcr tlic foregoing standards, Lalchitk is ciititlcd to siiiiiniary judgment as to liability 

iiiitler Labor Law 8 24O( I ) .  First, althoirgh Latchirk was providccl with sakty devices, including 

a liai-iiess and lanyard which was tied to a ropc on the structure, which prevented him ii-om 

s u l k i n g  more serious iiijurics or death when he was propelled off the bridge after thc 

sandblaster exploded, thcsc devices wcrc inadcquate to protect him from injury and thus do not 

preclude recovery uiidcr Labor Law $ 24O( 1). See e . ~ ,  Lopez v. Boston Properlies, Inc., 41 

AD3d 259, 260 ( I "  Dcpt 2007)(1iotirig that "the [act that the safety line and harncss m a y  linvc 

sparcd plaintiIIfrom death by arresting his fall bcforc lie struck the grouriil does iiot preclude 

rccovcr under Labor Law 4 240"); Kyle v. City of New York, 268 AD2d 192 (1" Dcpt 2 0 0 0 ) , l ~  

denied, 97 NY2d 608 (2002)(holding that whcrc safety devices olhaniess, lanyards and 

retractable safety lines known as "yo-yos" did not protcct plainti fT horn iiijuries afler filling 30 
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reel, 

240( 

hc trial cour-i crrcd in denying plainliff suiiimary judgmenl as to liability uiider Labor- Law 5 

1). 

Specilically, Latchuk was iiot provided will1 a swing scar'hld or other safely devices, such 

as gunrd r:ii Is, wl~ich would have prevented his fall. This is so notwi thstandiiig the general 

aK~idavit o f  Rocker that swing scaffolds equipped with safety railings wcrc availahlc Tor 

maneuvering around the work area, as iiothing in  the record sliows h i t  this type o f  scnfliild w x  

available l i j i -  iise in tlic area wherc Latchilk was working at lhe Limc of tlic accidcnt, o1- i h a t  lic 

was evcr iiistrucled to use such a scallbld. 

Jersey, 306 AD2d 147, I48 ( I  '' Dept 2003)(pIaintiff enlitled to siiiiitniiry juclgiiiciil 011 9 240 

Raiiios v. Porl Aulhority o1'New Yorb and New 

claiiii whcrc record did not sliow, inter alia, that plainlifl'was ever advised or the iisc or' varioiis 

safety deviccs iiicliiding 3 swiiig scafhld). Significantly, Latchulc stated in his affidavit that hc 

was never instructcd to work on a swing scaffold and his ibrcman, Lawson, did no1 tcstiry that 

Lalchiik was instructed to use a swing scarl'old. 

While the Port Authorily argiics that the spidcr basket was anothcr available sarcty 

dcvicc, Lawson tcstified that at times, workers left thc baskel, and stood at  localions to sandblast 

arcas thal could not be reached from the basket. Significantly, although Lawson testified that the 

area that Latchuk was sandblasting or1 the date of tlic accident could have been reaclicd Iron1 the 

spidcr basket, he did not teslify that lie iiistrucled Latcliuk lo work from the spider baskct on the 

clale of the accident. Although iiot specifically argued by thc Port Anthority, ahscnt such 

instruction, and in vicw or  Latchuk's testiiiiony that lhe ar-ca could not bc rcachcd h r 1 1  the spicler 

baskct, the spider baskct did not constitutc an adequate safety device to protect Lalchiik from the 

injurics received whcii sandblasting from tlie bridge. Set ITacins v. State, 81 NY2d 921, 923 
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( I  993)(phintiff, who I l l  fi-om an unfinished abutmcnt wall while rctur-ning I i .cm retrieving 

luriibcr- was elititled lo summaryjiid~nicnt as to liability undcr L,abor Law 9 240 (1) even though 

the record showcd that plairitill‘took the more daiigcrous route since plainliff s supcrvisor did riot 

specifically instruct him oii which route lo lake when rctricving the lurnber). 

In  reaching this co~iclusiori, for the reasons below, this court rcjects the 1’01-1 Authority’s 

arguments thal lhe malf~iiictioii of the sanclblasler or Latchuk’s coiiditct were the sole proximale 

or supervening c;iirsc of his irijurics. First, since Latchuk’s injuries wcrc a forcsccalilc rcsult ol‘ 

his list: of a sandblastcr at an elevated area without adcqiiate safely devices, the malfirnc~ioning of 

the sandblaster cannot be said lo be the sole proximate cause ol‘his injuries. 

Easlern liai Iway Supply, Inc., 82 NY2d at 562 (holding tliat defendants were liable under Labor 

Law 5 24O( 1 )  for plaintifFs MI and injury occasioned by an allegedly defective sandblaster 

where such injuries were thc roreseeable result of the failure to provide plaintiff wilh a safe 

scaNold or laddcr wliilc saridblastcd a railway car fro111 a ladder); Madalinski v. Structure Tone, 

k, 47 AD3d 687 (2d Dcpt 2008)(dcfciidant liablc uiidcr Labor Law tj 240( 1)  when plaintiff 

was iiijiired when he turned on a high-pressured hose and the water pressure caiised him to fall 

ofl‘a scaffold that had 110 sidcrails). 

Gordon v. 

Nor lias h e  Port Authority established that Lalchuk’s conduct afler he climbed onto the 

sixth level of the piping scaffold following his initial injuries was the sole proximate cause or 

supcrvcning cause of his injuries. As indicated above, lhe injuries Latchuk surrered in the initial 

fall, which left him blceding, dizzy and disoriented, were caused by the litiliirc to provide 

adcquatc safety devices. Moreover, the record shows that these injuries lead 1,atchuk to attcnipt 

to climb down the piping scaffold, and resulted in his further irijirries when he slipped on his own 
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blood and k11 about hirty l e t  Lo a plstform below, Furthemiorc, the record shows that I>atchuk 

h:id iio way to call [or help since he was riot provided with a radio or siniilar device, and there 

were no woi-kers close ciiuugh to see or to hear him. 

LJ 11 d er t l ~  cse c i rc i I 111 s I :in c es, part i c u 1 arl y in 1 i gli t La tc I1 ti h ’ s i so 1 at i o n fro ni other workers 

or supervisors and the lack of means o~comniunicatirIg with tlicm, thc Porl Autliorily’s fiilurc to 

providc atleqiialc saCely dcvices set into motion a chain of events which rcsriltcd in  Latchuk’s 

iiijurics, so that such f’niltlre was a proxiniate cause o f  I .atchuk’s injuries. Gol-don v. Easiern 

Railway Slimly, Tnc., 82 NY2d 55.5 

Port Authority’s posilioti that Latchuk’s condiict arter his fall was a supervcniiig c;iiisc ol 

his iiijiirics is unpersuasivc siiice i t  is forcseeablc Iliat a worker iii.jured ;IS thc restill ol‘aii 

clcvation I ia~ard  w~i i ld  bc fiirther injurcd whcii attempting to climb down to sarety. Scc e . ~ . ,  

Lopez v.  Boston Progcrties, Inc., 41 A D 3 1  al 260 (holding that plaintirf‘s action ol‘reacliiiig for a 

bucket in ordcr to savc a co-workcr which resulted i n  him falliiig off a beam was not the solc 

proxiniate causc ofttie accidcnt since such action was not unforesccable);.Ha,~iiis v. $Late ol’New 

York, 81 NY2d at 923. In other words, Latcliuk’s coiiducl was not of “such an extraordiiiary 

nature or so attenuated lri-om the [Port Autlioiity’s] conduct [in failing to provided adcquate safcly 

deviccs] that responsibility for injury should iiol reasonably be attributed to [it].” Gordon v. 

Eastem Railway Supplv, Inc., 82 W 2 d  at 561. 

Since the f:liilurc to provide adequate sarety deviccs was a proximate cause of Latchuk’s 

secoiid MI and i l s  resulting injuries, i t  also carinot be said that Latchuk’s conduct was the “sole 

proximate CZLUSC” o r  his injuries. Blakc v. NeiEliboi-hood Housinc Services of New York City, 

&., 1 NY3d at 290 (‘<if a statutory violation is a proximatc cause of an iiijiiry, the plaintiff 
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cannot be solely to blame for i t .  (70nvcrscly, ifthc plaiiitilTis solely to hlanie Tor [tie itijLiry, il 

ncccssarily iiicai1s that there has becri no statutoi-y violation”). Furthermore, a1 though the spider 

brisket was provided ;is a safely device to assist Latchilk in reaching the platlimii bclow, Iic was 

una1)lc to access it ,  so that tlic fiicts licrc do not warrant a fiiiding that 1,atcliuk “cliosc Ibr i i o  good 

rcxoii” not lo iisc i t .  C‘ahill v. l‘riborouqli Brid,cc & Tunnel Auth., 4 NY3d at 40. 

I n  addition, while 1,ntcliiik tcslilicd that lie coiild not illitic the spidci- basket whereas 

Lawson testilicd that the basket was uriticd whcn lie went to iiispcct it, this coiillictiiig testimony 

is insufficient to raise an issue or‘ rhct as to whcthcr 1,atclluk “chosc not to use” as 311 availablc 

safety clcvicc, givcii Latchuk’s injuries niid Lawson’s testimony that the spider basket W;IS fivc 

reel above the plat foiiii and could only be rcaclicd by cliiiibirig onto a11 I-bcaiii2. Kosavick v. 

‘Tishninn C‘onstruction Corp. of New York, SO AD3d at 289; coiiipai-e Cahill, v. Triboi-ougli 

Bi-idEc & Tunricl Aiitli., 4 NY3d at 40 (record raises issues offiict ;is to whelher plaiiitifl’s 

conduct was the sole proxirriate caiise oIhis injuries whcn employer iiistnictcd the plainliff lo use 

a safety linc when climbing and at the time ofthe accident plaiiitil‘ldid not usc an available 

sal‘ety line but instcad used a position hook no1 designed for climbing); Plass v. SolotoTT, 5 

AD3d 365, 307 (2d Dept), lv dcnicd, 2 NY3d 705 (2004)(plaintiff s unilateral decision to usc 

2Allhough 1’01-1 Authority asserts that Lawson’s testified that the spider baskct was fivc 
k e t  above the platfoi-iii as opposed to the sixth pipe the level wlicrc I ,atchuk was located after the 
accident, il is unclear i f  the sixth pipc and thc platform are at differenl levels on the piping 
scaffold. In any event, the record does not indicate that the spider basket would have been any 
more accessiblc from the sixlh pipe than from the platfonii. Specifically, Lawson did riot testi ry 
that hc would liavc bccn closer to thc baskct if hc cliiiihcd on the sixth pipe, and instead testified 
th:it he h:id lo cliriih mito an I-bcam lo reach it.  Furthennore. i1  the spider basket had been moved 
at the time or  Lawson’s inspection, [hen his testimony that it was untied would not be probative 
as to the acccssibility of the basket at tlic tiinc tlic accident. 
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only oiic plank 011 the scal'fold lie owned despitc having three planks availablc for him was thc 

sole proxiinate came). Findly, even if it is assuriicd that L a k h ~ i k ' ~  condiict was negligeiit,siicIi 

contributory ncgllgcncc does not coiistilutc a defense to a Labor Law (j 240( 1 )  claim. $toll v. 

Gcncral Foods Corp., 81 NY2d 91 S, 920 (1933). I,ikewisc, since the rccord shows that 1,atcliiik 

unhooked his hrimcss so that he cotild try to access the spider basket and when he could not do 

so, ii i  oi-dcr In climb n~snually down Lhc piping stnicture, it cannot he mid that lliis conduct, 

whicli arc)sc out nL'tlle injiii-ics caused by thc lack of safety dcviccs in the first instance, was the 

sole proximate ciiiisc of his irijuries sustained in the second fall.' 

Accordingly, L,atcliuk is eiitillcd to sumnwy j tidgment as lo liability OH his claim undcr 

Labor Law $ 240( 1 ). 

Latchuk also ~iiovcs for suniniary judgiiient based on Labor Law 6 240(2), which requires 

that scarfolds over twenty feet high be eyuippcd with safcty rails on threc sides and be properly 

fiistcncd. Jiowever, lhc complaint which sceks recovciy under section 240 refers only to thc 

requircments of?24O( 1 )  and makes no mention guardrails on scaffolds, and thc First Dcpartiiicnt 

has held that under these circumslances, a plaintiff cannot seek relief under this section for tlic 

first tinic i n  coiincction with a summaiy judgnient motion. k c  Doii~in~uuz v. Lafaycttc- 

Boyillon, 240 AD2d 3 10, 3 12-3 13 (1" Dept 1997)(plaiintifYnot cntitled to rclicf undcr Labor Law 

15 240(2) when complaint alleged violation of the requiremcnts of Q 240( I )  and contained no 

allegations of the reqtiircnienl-s of subdivision (2) oP 5 240); Smizaski v. 784 Park Avcnue 

Kcally, Inc., 264 AD2d at 366 (samc). Thcrehe, Latchuk's request for sumniary Judgnieiil 

'Notably, thc record indicatcs that to use his safety line while climbing down, Latchuk 
would have iiceded to reattach liimsclf at each lcvel of the six levels bcfore rcaching the platform 
at the bottom of the containmcnt structure. 
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uric-lcr 

claim based on this scction. 

240(2) is dciiicd without prejiidice to secking leave to amend lhc complaint to includc a 

Labor Lnw tj 241 (6) Claim 

Labor Law 241 (6) provides that “[a111 areas in which constrwtion, excavation or 

demolition work is hcing pcrfonncd shall be so constructed, shorcd, equipped, guardcd, arraiigcd, 

operated and conductcd as to provide reasonable and adequate protection and safety to the 

pcrsons employed lhcrcin or lawfiilly frequenting such placcs.” Thc section requires owncrs and 

conlractors al a constniction site to “provide reasonablc and adcquatc protection and safety for 

workcrs niitl to comply wilh the specific safely rulcs and rcgtilations promulgated by thc 

Coriimissioner of thc Dcpartnicnt of I.abor-.” Ross v Curlis-Palmer Hydro-Electric Co., X I NY2d 

494, so2 ( 1093). 

Tlic duty under Labor Law 5 241(6) is nondclcgablc. Thus, “to the extenl lhal a plaintiff 

has asserted a viahle claim under Labor Law 8 241(6), Iic ~iccd not sliow that ddendanis 

exercised supcrvision or control ovcr tlic worksite in order to establish a right to recovery.” Id. 

At the sanie time, however, a violation oP241(6) does not resull in  L‘absolute liability irrespeclivc] 

qf tlrc nhscrrcc of [I twgligrwl L I C ‘ ~  which caused the injury [but rather] imposes a nondclcgablc 

duty upon an owner or gciicral contractor to respond in damages from injuries sustained litre ro 

midwi-pur fy ’s  negligcncc ...” Ruzzuto v. Weneer Construct. Co., 91 NY2d 343, 349-350 

(1 99S)(cmphasis in original). In addition, only a violation of tlic Statc Industrial Code and 

rcgulations promulgated by the State Commissioner Of’Labor inay serve as a basis [or liability 

under that statutory section” Heller v 83rd Street Investors Ltd. Partncrsliip, 228 AD2d 371, 372 

(1st Dcpt), Iv denied 88 NY2d 815 (1996); see also Messina v City of Ncw Ynrk, 300 AD2d 121 
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( 1  !I‘ rkpt 2002). Furtheii~iore, a violation of a section ol‘thc Industrial Code is only “some 

evidence of negligcticc.” Ruzzuto v. Wericer C‘onstruct. Co., 91 NY2d at 351. 

I n  suppoi-t of his section 24 l(6) claim, Latchuk alleges that the Port Autliority violated 

Tiidusti-ial Code $ 9  23-5.1 (j)(l)(safety railings h r  scaffold pIathrtns),23-1.22 (sarely railings for 

platfoims), 23-5.3 (safcty railings for metal scafhlds), 23-1 ,16(b), (1) (sakty lines for harncsscs) 

aiicl 23-1.10 (cut off switch f x  hand Tlicsc violations were not alleged in 1,atchuk’s 

complaint or in his original or Supplemcntal Bill of Particulars, but are alleged it1 aii  Aniciidcd 

Rill of I’arliculars dated October 12, 2008, which is iticludcd as an cxhibit to Latchilk’s siiintiiaiy 

j iidg m e t i  t mot ion.. 

‘Ihc First Dcpartmcnt has licld that “in the absence of prcjiidicc or iitiIhir siiq>i-isc, 

reqiicsts for lcavc to aiiictid should he granted Ireely. ... [1]t is impropcr for a court to dismiss a 

Labor Law $ 241 (6) claiiii incrcly hccausc tlic Code violalion was no1 sct forth in thc initinl 

pleadings.” Noelzell v Park Avenuc Hall I-lousing Dcvclopiiieiit Fiiiid Coi-p., 27 1 AD2d 23 1, 

232 (1 Dept 2000) (intcrnal citations omittcd). Moreover, such amendments have been 

permitted cvcn after iiotc o l  issuc has bccii filcd when such amendment “entitled no cognizable 

prejudice.” Walker v. Metro-North Commuter Railroad, 1 1 AD3d 339, 341 (1” Dcpt 2004). 

However, any such additional Code violations must merely arnplify the plcadings and not raisc 

new theories of liability. See Adams v Santa Fe Construction Corp., 288 AD2d 11 ( I ”  Dept 

200 1). 

Hcrc, the additional codc violations, which coiicciii the safety of scarolds, safety belts, 

‘It appears that Latcliiik has abandoned the scctioiis o r  thc Industiial Codc (23-4.2(k), 23- 
9.2(b), 23-9.5(c) and (g)) allcgcd in his original and Suppleriiental Bill of Particulars. 
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and power tools, do not rnisc iiew theories of liability but merely aiiipliry the ltieorics of liability 

alleged in the prcviously scrved Bill o r  Particiilars which allege, intcr alia, that the Pori 

Aiilhority “ils agcnts, contractors, and cmploycus were fiirthei ncgligcrit, recklcss in cai-elms ;I)  

violating scction 241 (6) of thc 1,aboi Law arid Iiidiistrial C‘odc provisions pertaining to 

scafblding:, safety bells aiid conslructioii sile safety.” 

Morcovci, thcrc is 110 dispiitc that tlic proposed additional Industrial Code violations arc 

sufficiently spcciilic lo support claims under Labor I,aw Q 241 (6). a, Ross v C‘iirlis-Palmer 

Hydro-Elcctric c‘o., S 1 NY2d 494; see also, Hawkins v City of New York, 275 AD2d 034 ( 1  st 

Dept 2000) The rcii~ainiiig issue, tlicn, is wlicthci- the violations are applicablc lo the facts of the 

c;isc. Meiicfoza v. Marchc 1,ihl-c Associates, 2.56 AD2d 133 ( 1 “  Dept 1998); CafiirclLi v 1I;ii-rison 

Radiator Drv. of(;ciwial Molors, 237 AD2d 936 (4th Dcpt 1997). 

Tlircc of llic ncwly alleged Industrial C‘odc violalions, $ 5  23-5.1 (j)( 1 ), 23-1.22(~)(2), 23- 

5.3(c), coiicerri requirements that scaPPolds and platPoomis bc cyiiipped with sa1‘cty railings. 

Section 23-5.1 (j)(l) ,  cntitled sakty railings, provides that “[tlhe open sides of all scaffold 

platPoinis, except those platfoiins listed hc1ow5, shall be provided with sarety railings constructed 

and installcd in compliance with this Part (rule).” Section 23-1.22 (c)(2) provides that “[c]vci-y 

platPonii iiiorc than scvcii Pect above the ground ... shall bc provided with a sakty railing 

constructed and installed in compliarice with this Part (rille).” Section 23-5.3(e) provitlcs that 

“safety railiiigs construcled and instnllccl in conipliaiicc with this Part shall be providcd for every 

metal scaffold.” Here, the record sliows that the piping scaffold on which Latchuk was working 

at tlic tiiiie of the accident did not liavc any safety railings. Furthennore, while Port Aiitliorily 

‘There is no dispute that the exccptioiis listed in the provision do not apply. 
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rirgucs that th is  section is inapplicable sincc tlic swing scafhlcliiig dcsci-ihcd by Bucker in hcr- 

affidavit was eqiiippcd with safely railings, there is 110 dispiite that 1,atchuk was not iisiiig a 

swing scaffold :it the timc of his iii-juries. Accordiiigly, this section or the Industrial Code is 

sufl'icicii11y iipplicnblc to this case to provide a basis for a seclion 241(6) claim. 

Scctioii 23- 1.16, coiiccnis safety bclts, harnesses, tail liiics and lifclincs, Subdivisions (13) 

and (f) of this scclion, on which 1,atchuk relics, provide that: 

(b)Attachmcnt required. Every approved siifcty bclt 01- harness 
provided or furiiishcd to an employcc lbr h i s  personal siifkty shal I 
t)c uscd hy  b i i c l i  employee in tlic pci-fonnance of his work 
whcncvei required by this Part (rule) and wlicncvcr so direclcd by 
his employcr. At a11 times such approvctl safcly bell or Iiaiiicss 
sliall be properly atlachcd either lo a securely anclio~-ed tail line, 
directly to a secui-ely anchored lianging lifeline or to a tail line 
attaclicd to a sccurely anchorcd liaiigiiig lire line. 
atlaclimcnts shall bc so an-anged that if tlic LLSCI- sliall kill such Ihll 
shall iiot exceed live feet. 

(f) lnspcction and Maintenance. (1)  Every saPcty belt, h;irriess, tail 
line and likline shall be inspcctcd by a desigiiated person prior to 
each use. Einploycrs shall not suffer or pcrniit aiiy employee to use 
any equipment which shows any indicalion of ... excessive wear or 
m y  otlicr daniagc or deterioration which could inaterially affcct the 
strength, of such safety bclts, haniesses, tail lines or lifclines. Any 
such equipment h n d  lo be iinsafc shall be removed from the job 
si le. 

(em pli asi s s irppli ed ) . 

Hei-e, based on Latchuk's tcstiinoiiy that, while wearing his Iiaiiiess and safety line, he fcll 

niore tlian six feel froiii the pipe scaI'oldiI1g after thc sandblaster hose exploded, thcrc is a basis 

for finding this subdivision (b) of this section applicable to the f x l s  of this casc. And, while the 

Port Authority argues h a t  based on Latchuk's loss or  consciousness on thc timc hc fcll, his 

tcstimony is mere speculation, thcrc is suI'ficietit evidence in the rccord to support the 
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applicability 01‘ 23-1.16 (13). 

111 contrast, subdivision (0 is riot applicable tu this c x c .  While Latchuk tcstiiicd that thc 

harness did iio1 fit him propcrly and Ilia1 i t  was covered with dried paint which prevented him 

from adjusting thc Iiaiiiess, these asscrtcd clefecls did not “niatcrially affecl thc strength” o1‘slIch 

harncss and therefore subdivision (1) cannot hc used as ;i predicalc to liability ~rnder section 

241 ( 6 ) .  

1,atcIiuk also relics oil Industrial Code t): 23-1.1 O(b)( I ) ,  which conccrt1s clcctrical and 

pncuiiiatic hand tools, and provides, in relevant pit, tlial “[elvery e1wLriL :mJ piicuiiiatic hand 

tool shall bc cquipped with ;I cut-off switch wi lh~n easy rcach of the operator.” An alleged 

violation oftliis scclioii docs nol providc a basis Lor liability sincc the rccord shows that the 

sandblastcr uscd by Latchuk at the limc of thc accidcnt was equipped with a “dcad i i iw i ’ s  switch” 

that lurncd offwlicn it was released, and that tlic sandblaster exploded aftcr it was tui-ticd off.. 

‘I’h LIS, wli i 1 c the sand b I s t er appears to have 111 a1 liuic t i oned , s 11 cli rnal func L i on can not bc at t r i b L i t  cd 

to a violation of 4 23- 1 . 1  O(b)(  

Accordingly, Latcliuk shall bc pennitled to m e n d  its Bill of Particulars to allcgc that the 

violation of Industrial Code $9 23-5. I ( j ) ( l  j, 23-1.22(~)(2), 23-5.3(c) aiitl 23-1.16 (b) provide a 

predicate to liability undcr Labor Law 9 241(6j. That being said, howevcr, Latcliuk is not 

cntitlcd to ~ i ~ i i ~ ~ i i a r y j i ~ d ~ m e ~ i t  on his Labor Law 8 241(6) claim sincc a violalion of the 

Indusli-ial Code is only some evidence of negligcricc, a i d  the h t  fiiitler miisl resolve “the issue 

of wlietlicr the equipmenl, operation, or conduct of tlic worksite was reasonable and adequate 

‘TQ tlic cxtcn! Latchuk relies on $ 23-1.1 0(2), which providcz that electric haze lilies di~11 
be guarded to prevenl severe abrasion, such reliancc is misplaced as the section is inapplicable to 
tilt racts ortliis case. 
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iiiidcr thc C I I ' C L I I ~ I S ~ ~ I ~ C ~ S . "  R~17mto  v. Wciigcr Coiistruct. Co., 91 NY3d at 351 

Tlicrcforc, Latcliuk's motion for sumniltry jud~iiient 011 his Labor Law 4 24 l(6) claim is 

denied, as i s  the r-equest by Port Authority to disrniss tlic claim. 

Labor Law lj 200 arid Negligence . .  C : l a i r n  

To cstablish a priiiin facie case of common-law negligence, a plainti rf is rcquircd to show 

k i t  a defendant either created or had actual noticc of the allcgcd dangerous or defective 

condition, aiid that tlic allcgcd dangerous condition was thc proximate cause of [he injury. &, 

Poiiso v C'ity of New York, 177 AD2d 560 (2d Dcpt 1991). An owIier's or general contractor's 

coninion-law duty io  maintain a sali: workplace is codified in L a b o ~  T uw $ 200. B, Gxpcr  v 

Ford Molor  c'o., I3 NY2d I04 ( 1  063) 

'I W h e ~  e the alleged dcfcct or dangerous condition arises lioiii the contractor's methods 

and the owner exercises no supcrvisory control over the operation, no  liability attaches to owiicr 

iitidcr the coiiiiiioii law or under Laboi Law 200." Comes v New Yoih Stntc Elcc. and G a s  

Coq)., 82 NY2d 876, 877 (1993). Moreover, liability will not be found iindcr 200 "solely 

because the owner had noticc of thc unsafe manner in which work is performed." U, at 878. 

To be charged with liability iindcr Labor Law Q 200, an owner or general contractor niust 

perfonn more than their "gencral duty to supervise thc work and ensure compliancc with safety 

regulations." De La Rosa v Philip Morris ManarZement Corp., 303 AD2d 190, 192 (1st Dcpt 

2003); scc also Vasiliades v Lehrcr McGovern & Uovis, Inc., 3 AD3d 400 (1st Dept 2004); 

lCeilly v Newii-ccii Associates, 303 AD2d 214 (1st Dept), Iv denied, IO0 NY2d 508 

(2003)."[M]onitoring and ovcrsight of the tiniiiig aiid quality of the work is not cnough to iiiiposc 

liability under section 200, [iilor is a general duty to ciisurc compliance with mtcty regulations or 
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the authority to stop work for safety reiisoiis.” Dalaniia v City oTNew York, 308 AD2d 400, 400 

(1 sl Depl 2003), Inslead, i t  IIILIS~ bc sliowil that thc owncr “‘ t l~d  ~ i i~~ t ior i1v  Io coti[twl tlic rictiviiy 

ht-itigitig r i l m i t  the itljuty to ctiuhlP it to moicl or corrcct t l r ~  iiris(!fi‘ cuii(li/io/z’.’’ Hu,elies v. 

Tishnian Constructioii Coi?., 40 AD3d 305 ( 1  Depl2(707)(eniphasis in the original), a, 
R L I Z Z L I ~ O  v. Wenqer Constnict. Cn., 91 NY2d at 352. 

Latchiik argiics that such conlrol was present in this case bascd on cvidciicc that the Porl 

Autliority, through i I s  rcsidenl eiiginccr, Rockcr was rcgdarly fit  the work site and instructed 

T,&T,’s foreman “ what to do on any givcn day” and would l iwe daily meetings with L&T,, and 

was nearby a t  lhe Briclgc 011 tlic date of lhe accidcnt. (Lawson ERT at 31 ; Bocker EB‘I at 48, 66). 

Furthcrniore, Laichiik points out that Bocker had the authority to stop tlic work if she witnessetl 

and safcly violalion 01- in  the casc of an emergency situation. (Rockcr EBT al 20). She also 

receivcd daily narratives prepared by inspcctors as the progress o r  work and cvcnts at tlie 

wor-ksile, and attended monthly progress meetings (u at 38, 52-54)). 

I n  addition, Latchilk rclics on evidence that tlie Port Authority had a risk nianagcment 

employee, 1,ind;i Cortland who, according lo Lawson’s deposition tcstimony, would visit tlic site 

regularly and discuss various inattcrs with him or other L&L employees including “railings at 

platforms and ciitranccs or tripping Iiazards.” (Lawson EBT at 63). According to Bockcr, Ms. 

Cortland was typically at the worksitc about once a week. (Bockcr EBT at 26-27). 

Notably, however, Lawson testified that Cortland ncver talked to him about the sakty of 

the equipiiiciit such as scaffolding and harnesses (Lawson EBT at 63), and thc record indicates 

that all safety equipment was providcd by L&L. Moreovcr-, Lawson teslified that thc workers 

were iiistructcd by L&L and that the Port Authority would only supervise the work “[ilf there 
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was some c~leanup issue or something they had aii issire with, soiiieoiie would conic and watch 

and mike stire i t  was done to their satisfaction” (Id 3 1-32). Furtheiiiiore, wliilc L&L receivcd its 

inslruclions iioiii h e  Port Authority rcgarding tlic work to bc donc cach day, there is no evidence 

in tlic rccord that such instruclions concenied that methods used by thc individual workers. 

Notably, Latchuk testified tlial he only received instructions koiii tlic two forcmen from L&L. 

Based oii this record, the court liiicls that tlic Port Authority’s lcvcl of supervision over 

Latcliuk’s work was iiisufticient to give raise to liability uiider Labor J A W  scction 200, since Port 

Aiithoril-y did nol have siipci-visory authority ovcr tlie work causiiig irijui-y 10 plaiiitiff. O’Sullivan 

v.  ID1 Construction Co., Tnc., 28 AD3d 225 (1” Dept), m, 7 NY2d 805 (200G)(lrial coiirl 

properly dismisscd Labor Law 8 300 claim agiiinst general contractor whcrc the record was 

“dcvoid o r  evidence that Ltlic gcncral contractor] sirpel-vised, coiitrollcd or directed the 

perhriiiance of plaiiiti fi-’s $J” and plaintifT adinittcd that hc only look insliuctions from the 

subcontractor’s supervisors); Sin,di v. Black Diamonds L E ,  24 AD3d 138 ( I  ’‘ Dcpt 

2005)(distiiissal of Labor Law 5 200 claim against construction inaiiagcr was wai-ranted dcspitc 

cvidcncc that construction nianagcr’s project superintendent “coiidiictcd regularly walk-throughs 

and if he observed an uiisal‘c condition had authority to find whoever was rcsponsible for l h e  

condition and have them correct it” and “discussed the covering of the ..hole (in which plaintiff 

fell) with [plaintiffs employer]..arid inspected the plywood [covcring the hole]).” 

When an injury is causcd not by a contractor’s methods but by a dcfcct in  the premiscs, it 

is not necessary to show that an owner or gcncral contractor exercised control or supervision ovcr 

the work causing irijury if the owncr or gcneral contractor had actual or coiistnictive notice of the 

dcfcct causing the iiijury or was respoiisiblc for creating the condition. Bonura v. KWK 

Associates, Inc., 2 An3d 207 (1” Dept 2003). Hcrc, however, since it  cannol be said that thc 
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lack of guardrails constiluted a dcli-ct in the work sile, as opposed to a darigcr caused tiy the 

melhods employed by L,atcliuk’s cniployer for perfoimance o r  the work, Port Authority cannot be 

licld linblc undcr 6 200 cvcn if i t  had constructive iioticc of the absence of guardrails on tlic 

piping scaffolding. Set Dalanna v City o lNcw York, 308 AD2d 400 (protruding bolt was not a 

defect in the premises itself, but rather. was created by the iiiamcr i i i  which h e  worker’s 

em p 1 oyer per lii mi cd 1-1 i s work) . 

Accord i ng l y , Port A LL 11 io r i ly is cii t i t 1 cd lo s 11 mmary j i.idgnicn t d i siii i ss i ng Latc I1 ilk ’ s cl a i 111 s 

undcr 1,abor Law 0 200 and (or common law negligence. 

CNNCLUSION 

In view o f  the above, it is 

ORDERED Ihal lhe r-notion by defendanl Port Authority of New Ynrk aiid New Jei-scy Tor 

summary judgmenl (motion seq 002) is gt-;inlccl to h e  extent of  dismissing llie Labor TAW 

and coniinon law iiegligciicc claims aiid is otlicnvisc denied; and is lur-thcr 

200 

ORDERED that the motion by plaintifTDavi Latchilk (motion scq 003) lo amend its 

supplcrnental bill olparticulars is grantcd to the exlent of pci-initting him lo allcgc the violation 

of Industrial Codc $5 23-5.16)(1), 23-1 .ZZ(c)(Z), 23-5.3(c) and 23-1.16 (b) provide a predicate to 

liability undcr Labor Law 5 241(6); and it  is furlher 

ORDERED that thc molion by plaintiff Uavi Latcliuk (motion seq 003) for summary 

judg~~ient  

DATED: 

as to liabilily on his @or Law 5 240(1) claini and is olhciwise denied. 
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