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-against- 
Index No. 6025 

In this motion arising rroni a nioncy judgment awarded by del‘ault, on Jaiiiiary 7, 2009, to 

pl‘laintirl‘ Sinan Selculi (Selcuk), defendant Ihirak Y iirm (Yuran) iiioves, by order to show cause 

under motion sequence numbcr 002, for an order: (1 j piirsuanl to CP1.R 5 0  15, vacating tlic 

January 7, 2009 defiiult judgmcnt cntcrcd on January 2 1, 2009; (2) pursuant to Gcncral 

obligations T A W  5 5-5 1 1 ( I  ), declaring, after n hearing, that the loan, upon which tlic .Ianuary 7, 

2009 judgment is prcmiscd, is void lor violating the usuiy laws ol‘lhe Stale or New York ;  and (3) 

pursu;ini IO C’I’I ,I< 3215 (g) and SO1 5 (a) (3), enjoining plaintifl‘ from enforcing tlic dcfault 

j 11 d gment . 

In a decision, dntcd Februaly 10, 2009, pending the hearing of this motion, the court 

gmntcd part or motion scqucnce iiuinber 002, to the e x h i t  of ciijoining Selcuk, the judgment 

creditor, (a) rrroni tahing any action to enhrce tlic J ~ I ~ L I X Y  7, 2009 dehult  judgment; (b)  froln 

pmceeding to collect I?om any third parties any dchts owed to thc plaintiff 011 account oftho 

dcfmlt judgmcnt issucd; (c) lion1 scrving any further sul?poenas or restraining notices without 

pcrinissioii 01 the court, or (d) from interfering i n  any niamcr with Y uraii’s posscssio11, use, 

occtrpancy a i d  enjoyinent of the two partnership restaurants, hcrcin “Salata.” The court set a 

motion date of March 3, 2009 for ti licaring regarding tho ~rsury portion ofthis rnotior]. 
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Sevclltccn days later the partics s u h i t t e d  to the court a Icttcr, dated February 27, 2009, 

ancl a signcd stipulatiun, dated February 20, 2009 wherein the partics agreed, amongst other 

things: (1) that thc January 7, 2009 clefault judgment in the amount of $474,953.64 bc vacated; 

(2) that Sclculc shall 110 longer atlenipt to enhrce the jdgmen t  or to collect money p~rrs~larlt to 

tlicjudgnicnt; and (3) that Yuran shall withdraw all parts 01 his February 10, 2009 ordcr to show 

cause, “except 

and Sinan Selculc dated November 7, 2007 void as usurious.” PLII-SLKII~~ to the stipulation, this 

court vacates its delault judgment. IJsing the following filcts and law, the courl add1-e 

reill ai 11 i ng usury is su c . 

so miich o I‘ that motion seeking to declare the agreement between I3urak Y uran 

A W i d  Ilistorv of the Orieiii of the 2007 Apreement 

Sclculc and Yuran are business partners who, pursuant to an October 3, 2005 registration 

liled with thc New Yorlc Secretary of State, formed tlic ciitity “Salata” a/lJa Salata LLC, a limited 

liability coiiipany, h i *  tlie purpose of opcrating a s~iiall gourmet restaurant 011 tlic uppcr cast side 

of Manhattan. Salata was listed as thc “registered agent” with Sclcuk’s xlclress 01’4 1 River 

‘I’crrace, Suite 3604, in Ncw York City as the agent’s mailing address. ?’he pai-tncrsliip gave both 

Sclcuk and Yiirm a 50% “sliarc ownership” in Sdata. Pursuant to an August 17, 2006 

Agreerncnt (the 2006 Agrccmcnt), Selcirli lent moncy to Yuraii for Yuran’s SOo/o partnership 

inlerest. Pursuanl lo the t e r m  o r  the later 2007 Agrccmcnt, which was inelnorialized in a written 

Zmd sigiicd agreement, Y u r m  subscq uently purchased Sclculi’s “500/0 171embersl1ip intel-est in 

Salata” ( s c ~  March 3, 2009 Reply Memoraiidum of Law, Exhibit I, at 2, 41 3) .  

The 2007 Agreemcnl replaced nnd incorporatted the 2006 Rgrccnlent (March 1 0, 2000 

Reply Mc111~r~11id~il-n 01 Law, Exhibit A, 11 1). The 2006 hgrcciiient had rcplaced the Loan 
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I Agrcemcnt made bctweeii Yuran and Sclcuk 011 Novcnibcr 18, 2005 (id, Exhibit B, $I 1). n~tli,  

the 2007 Agreernenl and tlie 2006 Agreement were drafted and prepared by Selcuk. 

The 2006 Agrccment 

The 2006 Agreement, which is identified as a “Partncrship A ~ ~ C C I I I C I I ~ , ”  provided for  a 

loaii oi‘$230,000.00 froin Sclcuk to Yuran h r  the p ~ i r p o ~ t :  o f  f i d i n g  Yuran’s 50% s ~ i k e  in 

Salata LLC. IJiidcr the 2006 Agreement, Mr. Sclcuk was in chai-ge of the daily Gnmcial 

arrangcmciits of Salatu, including paynicuts of all rental obligations to the I,andlord, a i d  other 

iiiatters. Before the 2007 Agrceiiient was entercd into, Yuran had repaid $90,000.00 ol‘lhe 

$230,000.00 loan, leaving a remainder o f  Ii; 140,000.00. 

The Novenibcr 7, 2007 Agreement 

‘I’hc $140,000.00 remaindcr was subsequcntly incorporated into the 2007 Agwement, 

entitled “Agreement Amoiig Sinan Selcuk and Burak Yuran.” Ikrtinent parts ol‘ the 2007 

A g re eiii en t pro v i d c : 

Terms of thc Loan 

Sinan Selcuk agrees lo loan Hui-ak Yirran $440,000 (the “Loaii”) in 
exchangc for Mr. Selculc’s 50% share ownership in  Salata LLC (“Salata”). Tlie 
transfer ol‘ Mr. Sclcuk’s irikrcst to Mr. Yuraii is condilioned upon Mr. Yuran’s 
payment in Iiill of the loan amount of $440,000. 

loaned Mr. Yuran $230,000 and PI; 140,000 of this aniount 1-eiuains unpaid b y  Mr. 
Y u rm.  

Pin-suant to the terms of the [2006] Par-tnersliip Agreement MI-. Sclcirk 

IicpavIrient of the Loaii 

MI-. Burak Yuran will rcpay the Loan by iiinliing weelily cash payincnts of 
$4,000 to k4rp Sinan Sclc~ik (the “Repayment”). ‘The first s~icli payment will be be 
duc 011 Novcmber 12, 2007. 

b k h  payment thcrealler is due on or before every Monday a1 5:00 pm EST 
(the “Due Lkitc”) at tlie primary business address of Salata, 1396 Madison 
Avenue, New Yorb, New York 10029. 11 is Mr. Yiirnn’s duty to malie liiiiiself 

3 

[* 4 ]



available aiid thc payiiieiit ready. 
In the event that a payment is not madc belbre llit: Due h t c ,  a 

supplemental pcnalty pnyiiicnt in the ainount 01 $4,000 will bc added lo the 
reinailling amount. Thus this l<cpayment will bc cxtended by OIIC week and an 
additional payment of $4,000. 

Any fiilurc by Mr. Yurari to make the wcclcly paymcnt of$4,00C) for a 
period loiigcr than 2 1 days will constitutc 311 event of clefaull. 

An evciit ol‘dcfmlt will ninke the total remaining atnounl 01. thc Loan lo 
be payable iipon Mr. Selcuk’s request. 

In the event thal Mr. Ilurak Yuraii fails to make a $4,001) payment for a 
pcriod longcr than 2 1 days a1 any time beforc the loan and any latc penalties arc 
paid in full Mr. Sinan Selcuk will haw the right to seiLe Mr.  Yuran’s interest in 
the Licns (described below). 

S clcu k’ s C o m 11 1 ai n t 

Selculi: nllegcs in his complaint that “[u]ilder Ihe 2007 Agrcement, Mr.  Y urm from time 

to timc failed to nialcc his weekly payiiicnls and ccased niaking payment altogether after May 22, 

2008. “As a result, Mr.Yuraii has paid only $79,900 lloward the $440,000.00 1, arid his total 

indebtcdness uncler the 2007 Agreement, including iion-payment prciniunis, is $448,000.” Tlic 

hilure to mnl.te a payment for Inorc than 21 days coiislituted a dcfnull. 

Selcuk raiscs two muses of action in liis coinplaint. Thc first cause ol‘action secks 

specific perhrmance through the transfer of Y tiran’s 52% membcl-ship i riterest i n  11ie First 

Avenue Farnicrs Market LLC which scrved as collateral i i i  casc ol‘a dcfiiult (id., at 4, 11 22). l‘lic 

second cause of action alleges a breach of contract based Lipon Yuran’s Liilure to inr-tke liis 

$4,000 weekly payments in accordancc with  he tcrms 01 the 2007 Agreeiiierit (id., at 7 2s) 

Y 11 ran ’ s A u s  w cr 

In his Answcr, Yuran rercrs to the 2007 Agrcemcnt as heiiig “corrupt aiid Lisurious.” He 

alleges six a(lir1iiative dciknses. Thc fourth affirmative defensc allcges that Selctrk’s claims in 
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llic complaint ai-e barred by the ductrinc of uiicleaii hxids. The sixth al‘lirinative deknsc alleges 

I that tlic 2007 Agreeitient is usurious. 

~ 

The Loan Status of thc 2007 Awccnicnt 

~ 

The parties disagrcc as to whether or’ not tlic 2007 Agreement involvcs a loan. 

[Ais iisury laws apply only to loans and lbrbearanccs, arid not to investments, if‘  
tlic transaclion is riot a loan or forbcarancc of- money there can bc 110 usury, 
regardlcss of how unconscion:rble the contract may hc. 

“In order lor a transaction to constitutc a loan, there must be a borrower 
and a lciidcr; and it niust appear that the real pirrpose ofthe transaction was, on 
tlic oiic side, lo lend money a1 usLirioirs interest reserved i n  sonic for111 by the 
cuntracl and, on the other side, to borrow upon the usurious terms dictated by the 
Iciidcr” (Fzimling Grozip, Inc 11 JV~ter I ‘hcf,. IHC , 19 Misc 3d 483, 490 I Sup Ct, 
NY County 20081 [quoting from Dorzntcffi v S i ~ k i m ’ ,  170 A132d 433, 433-434 [2d 
Dept 1991 1) (additional citations oiiiittcd). 

YLiran claims that lhe 2007 Agreement, which he states was lor a $440,000.00 loan froin 

Selcuk, was for the purpose of enabling him to purchasc Sclcuk’s 50% interest in Salata. Yiinin 

states: “On Noveiiiber 7, 2007, my former partner, Sinan Selcuk, sold me his 50%) shares of‘ 

Salata T , T C  for [sic] $440,000 (‘Loan’)” (see February 9, 2009Y~1ran Afi’ldavit, 7 3). Selcuk 

countcrs, in paragraph five of his March 3, 2009 affidavit: (1)  that “Yuran’s payinelit under the 

2007 Agrccmcnt ,,. was not straighl cash ... [but] a paynient plan lo pay the $440,000 purcliasc 

price;” (2) tliat “any attempt by [Yuran] to cliaractcrize the oiir transaction [thc 2007 Agreement] 

to be a ‘loan’ is iiiaccurate;” (3) that “tlic 2007 Agreement iiiakcs clear that the so-callcd ‘Loan’ 

is given in ‘exchange for Mr. Sclcuk’s 50% ownership j i i  Salata l , l C ; ” ’  and (4) that “thc 2007 

Agrcciiient iiialces 110 reIr-ence to any moneys supposedly 1 m t  by me to Mr. Y i~rm.”  

Tlio~igli Sclcuk claims that the 2007 Agrecniciit is a payment plan and not a loan, and 

spcciiically statcs in his affidavit that “thc 2007 Agrecinent makcs 110 ref’crence to m y  moneys 

h i t  [by him lo Ywan 1,’’ the 2007 Agrccment, nonelhelcss, contains a section, enlitlcd “Terms of 
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the I,oan,” a r d  that section states: “ltlhc traiisfcr ... is conditioncd upon ... pnyment in full of 

the loan amount of $440,000. Pursuant to the terms of the 120061 Pnrtncl-ship Agreement 

Mr. Sclculi loaned Mr. Yuran S230,OOO and $140,000 of this amount remains unpaicl hv 

Mr. Yuraa” [emphasis added I .  The court reiterates thal Selculc prcparcd the 2007 Agrccmcnt 

and chose the language m d  terms used in the agrccmciit. Fur-theniiore, the 2007 A.greement is 

replete with tlic w e  ol‘llie lerrii “load’ tlwoughout the body of the agreeriient incliding [he 

sentence “Sinsn Selcuk agrees to loan Huralc Yuraii $440,000 (the “1 .oan”j in exchange lor Mr. 

Sclcuk’s 50% share owiicrship in Salata LLC (“Salata”).” 

‘l’he terms of an agreement, uiilcss ambigtioils, arc to hc interpreled based 011 the plain 

ineaning ol‘ 111c laiigunge used (C?rcer~/itllrJ 1) Phillcs KecordL~, Inc. 98 NY2d 562, 569-570 [2002]; 

Funding Groiip, Iizc. v WuIw Chef,’ h c . ,  19 Misc 3d at 489). The 2007 Agreemen1 iiiiplics that 

the $440,000.00 loan was comprised 01‘ an $14O,OOO.00 remainder- from lhe iiicorporatcd 2006 

Pai-tncrship Agrecnicnt, thus, leaving a dirfcrc~ice 01 $300,000.00 to be tlic aiiio~iril applied 

towards Yuran’s purchase 01 Selculi’s 50% of Salata. On its face, a plain reading 01 the 2007 

Agrccincnt indicatcs that it was a11 agreement that Selcuk would proviclc a lotm of $44O,OOO.00 to 

Yiiraii. This court has determined that the 2007 Agrccmcnl is a contract lor a loan. 

The Existencc of Usurious Intercst 

“The laws defining and prohibiting usury arc intendcd to protcct against a lendcr’s 

oven-caching” (Nor1ncn7 Goldsleirz Assoc. v Hnnk ?f’New T’cwk, 204 AD2d 288, 2x9 12~1 1 ) q  

19941). It is well establisheci that to constitute usury in a transaction, there must be, (1) n loan; 

(2) a takirig o r  reservation of‘morc than legal iiikrcst; and (3) such lakitlg in pursuance of a 

con-upt agreement ( X C P  Westerti Reserve llrrnk v I ’o l l c r ,  1 C:larlte 432 I 1841 I ) .  
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“[l_J]sury must be proven by clear arid convincing evidence as to all its elements, and will 

riot be prcsuiiied” (l7reitn.c v C;ecldt~,s Smings & Lorm ,.l.s.soc.icr/ior7, 63 NY2d 254, 26 1 [ 1 %4]; 

C.Md.~tt‘iti v C’IHC’ World MLrrkcl C’orp., 6 AD3d 295, 296 [ 1” Dcpt 20041). An essential clement 

of usury is iiitciii which, if not cvideiil on tlie face ol‘a note, bccoiiies a clucstion of fact (wo 

Freitm v C;cddes ,S‘rrvi/zg.s cG 1,oan Associiition, 63 NY2d at 262). Selcuk argues that thc 2007 

Agrccment is valid bccause Yurm has iicitlier alleged nor provcd usurious intent (SCP March 4, 

2009 Selcuk rnemorandum of law, at 8-9). But, “[w]hcre the iisur-ious iiitcresl is plain froin the 

kice of  tlic instrument, usurious intent will bc implied” (F~iiwiing C~rot4/7, Iizc. 17 Wliter Chef,' Inc. , 

10 Misc 3d at 488, citing h’crrrri v l(aiiz’s lizlL~riiationd, L t d ,  187 AD2d 481, 482 [2d Dept 

19921; see d s o  C;ivcnlncr V I I I . Y ~ O M I  37 NY2d 3 0 5 ,  309 [1975]). In this action, intciil can bc 

iiiiplicd if there is an obvious usurious jntcrcst rate being imposed pursuanl to tlie ternis o f  thc 

2 0 0 7 Agree In e ii 1. 

Yurari argues th3t the $4,000.00 latc fee pcnalty payments in the Novenibcr 7, 2007 

Agreement, which lie allcgcs arc automatically imposed upoii each M u r e  lo make a regular 

wcclcly payment or $4,000.00, are usurious in violation o l  General Obligations I ,aw 8 5-5 1 1 (,we 

Yuraii’s March 10, 2009 Reply Memorandum of Law, at 2, 11 141 [d] and [li]). Latc chargcs and 

penalties may serve as Ihc basis for a finding that a loan agreement is usurious (Fzuzdilzg Grozq, 

hit. v Wutcr C:,’hc;f; Inc:., 19 M i x  3d a1 488). Fi,mr:ling C h i p  provides: 

the late charge provision ... which awarded a 120% per aniiuni pennlly, “while not 
technically interest, is Lmr-easonable arid confiscatory in riaturc and therefore 
unenfol-ccal?lc when examincd in the liglit ol‘ the public policy expressscd in Peiial 
I aw $ 190.40, which makes ;in interest charge 01 morc than 25% per ar i i iL i i i i  CL 

crimiiial o11ensc” 

( I d  ) . 
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Yuran claims tliat these penalty payiixnts compi-isc a significant portion of the 

$448,000.00 that Selcuk secks as daiiiagcs i n  his complaint. ‘l’hough Selculi states that he is 

seeking a total of $448,000.00 in damages, not including prejdgment intercst, he does not 

provide a detailed breakdown of how hc calculated this specific amount, more specificnlly what 

portion, or portions comprises any $4,000.00 penalty payments, aiicl the dates such wcrc incurred. 

The court takes note of the use of the plural terms “penalks” and “payriiciitx” i l l  tlic 

2007 Agreemenl. Selcuk uses the term “premium” in his aflidavits to explain how peiialtics and 

payments m e  applied pursuant to the 2007 Agreement. He varies between tlic usc of tlic ternis 

“penalty” and “preiniiirn” in paragraph 7 o l  his October 29, 2008 al‘lidavit attached to his clcfmlt 

motion wherein he states: “[Thc 2OO7 I agrccriicnt required MI-. Yul-an to niakc wcclcly $4,000 

payments to me. Failure to nialce such payniciits resulted iii  a $4,000 p~cmiuiii adclccl to tlic total 

amount owed.” 

In an attempt to rebut Yurati’s claim ol‘ an automatic recurring penalty, Selcuk also states 

the following in paragraph 7 of his March 3, 2009 afficlavit: 

‘i’he 2007 Agrcci-nenl provides for a singlc pcnally each time Mr. Yuraii 
f d c d  timely to make a wcckly payment. It docs not provide, and I never irilcndcd 
for it to provide, fbr a recurring penalty of $4,000 per wcck for every week that 
Mr. Yur-an hiled lo make a payincnt to me. T ~ s ,  Mr. Yuran’s indebtedness to 
me is static, not increasing. Further, it was certainly not my inlention with rcspcct 
to the 2007 Agreement to collect usurious penalties on the aniouiit MI-. Yuran 
owes me and, as I understand it, no monies I have demanded in this action are 
usurious under relevant New Yorlc law. 

Yet, despite Selcuk’s claim that it was not his intent for a rccurring pcrialty of $4,000.00 

to occiir for cvcr-y week tlial Yuraii liiiled tu iiialce a payment, in paragraph eight of his March 3-  

2 0 0 9 affid iiv i t , S elc 11 k i i  onelhc I cs s s I a tcs : 

LIridcr the 2007 1-igrecineni, MI.. Yuran from time to time lliilcd lo rnakc his 
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wcckly payments for the Salata shares, and ceased making payment altogether 
alter May 22, 2008. As a result, Mr. Yuraii has paid only $79,000 and his total 
i ndchtcdncss under the 200 7 Agreement, in c I 11 (I in e n on-p aym en 1 p rem iu riis , i s 
$448,000. ‘l’hcrc is no  interest or other penalty conlinuing to accrue on Mr. 
Y uraii ’ s i 11 del3 t edn es s other than [lie pre,j 11 d g iiicii t i 11 t crcs t 

[emphasis addcd]. ‘I’hcn, i n  Selcirli’s March 4, 2000 incmol-nnclum of law, it i s  also stated: “the 

2007 Agreement malces clcar that Mr. Yuraii incurred only a siiiglc, onc timc pciialty for cnch 

dcfault, and that his total indebtedness is not, ~Iierehre,  continuing to i~icrcasc.~’ ‘l’lic phrase 

'Leach d e h l t ”  implies that there could be more tlian one defiidt. 

“[TJlie maxirnum ratc of interest providcd for i n  section 5-50 1 of thc general obligations 

law shall bc sixteen ( I  6%)) per cciitiim per annum” (Ihiking Law 5 14-a ). ‘l’he maximiim under 

the crinijnal usury statutes is 25% (SCC Pcnal Law 5 190.40). The nielhod h r  computing interest 

and, thus, determining if- an interest rate, in violation o l  the slate usury laws is being charged, is 

tlic traditional method (sw B m d  Recrlty Cnmpnny v North Brctvslcr., Inc., 37 N Y2cl 460, 466, 

r w r g  clmicd 37 NY2d 937 119751). 

In addilion to their diffcrcnt stances on whether or not an addilional $4,000.00 penalty 

would be imposcd each time Yuran fiiilcd to inalcc his schedulcd $4,000.00 wcckly payment, 

Yurati arid Sclcuk argue that dilferent interest rates are, in cffect, based on the penaltics. Y iir;iii 

presents hi i r  different sets of‘ usurious interest rate calculnlions alleging: ( 1 ) accrued intcresl, al  

$4,000 per week on the $4,000 missed payments, amounling to one hundred pcrceni per week 

interest; or (2) 5,2()0% per year; or (3) thc polential usurious intcrcst due after 52 week at 

$4,000 per week, oii an amount of $2OS,OOO per ycar in interest on a $3hl,OOO outstanding 

balancc, equaling 57% per ycar (.see Ocloher 8, 2008 Aiiswer, 1/11 21-23); o r  (4) 34.55% (sce 

Reply M ~ I ~ ~ o I - L ~ I ~ ~ L ~ I I ~  d Law, at 5, 7 13 [referring to 131nzd R r d t y  v Norih Ut.eklisfcr, 37 N Y2d at 
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24.4% ( E P  Selculc’s March 4, Mciiiori~id~iii~ of I,aw, at 7). It is not clear to [lit: court if citlicr 

Yuraii or Selcuk based he i r  calculations on the traditional method. 
I 

‘fhere is no question of fact per se as to whether or not there arc penallies in tlic 21107 

Agrccineiit. In their allidavits Selcuk and YLiran present diffcrcnt viewpoints as to how the 

I 

penalty paynient preniiums in llic 2007 Agrcciiieiit arc to be calculated and applicd to the 

calculation 01 damagcs. Yuran objects to and qiiestioiis the makeup of [he ainounl 01‘ 

$448,000.00 that Selcuk sccks in daiiiages. licgardless of whether or not the iiitcrcst oii tlic 

penalties in the 2007 Agreerimit might be deemcd ~isurious, there is a nlonelary limit on the 

aniouiit o f a  loaii that c;in be reviewccl under Ciciieral Obligation Law $ $  5-S1 1 and 5-501 for 

purposes of declaring a contract void under those statutes. 

General Obligations .l,iIw 6 5-51 1 

General Obligations I,aw fi 5-5 1 1 ,  entitled “llsurious contracts void,” provides: 

All bonds, bills, notcs, assurances, conveyances, all other contracts or securities 
whatsocver, except bottomry and respondentia b(:)nds and contracts, and all 
deposits c) I.. guocls c ~ r  other- things wliatsoevcr, whereupon or  whereby there sliall 
he reservcd or taken, or secured or agreed to be reserved or taken, m y  greater 
surii, or greater value, fo r  the loail or forbearance of any money, goods or other 
things in action, than is prcscribcd in scctiuii 5-501, shall be void ... . 

Howcver, pursuant to Cicneral Obligations I JW 5 5 -SO 1 (6) (a), statutory restrictions upon 

usurious loaiis arc not applicable to loans over [lie ainount of $250,000.00 (MichiLIwLi v Ncw1y 

Towis, 258 AD2d 4 18 11 ’[ Ucpt 19991). Here, the alleged usurious loan a1 issue is i n  [lie amounl 

of $44O,OOO.O0. “As pointed out in dicta by the court in I n  re Vcntwc Mortgugc? /+’L~n~I, L.P. (282 

F3d 185 [2d C:ir 2002]), ‘Section 5-5 I1 voids a lom that violates the civil usury statute ( fj 5-501) 

but sn.ys nothing about a loan that violates the criminal usury statutc”’ (.set‘ F~~rzdit7,y ~ ‘ r o z [ p ,  Inc. 1’ 
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Wister C‘hcf: Inc , 19 Misc 3d at 491). The effect ofthe difkrence betwccn Gcneral Oblig. Law 

$ 5  5-501 (6) (a) and (6) (b) is that commercial loans belween $2S0,000 and $2.5 inillion are 

subject to criminal, but not civil, usiiry constraints ( h i  re lirbmz C’ommunic~rto/.s PC’S LfiJ 

Pwlnership, 379 BR 232, 250 11 49 [US BR SDNY 20071 as niiieiidcd [Ja11.3 1 ,  200R]), niod i l l  

part mtl rcvrl in par1 on olhcr griJiinds (394 RR 325 [XI NY 20081). This coiirt cnimot, as a 

matter ol‘law, h i d  thal h e  2007 Agreement is usurious pursuant to Cicneral Obligations Law 5 5 

51 1 .  

l’he court delers discussion of othcr possibilities for resolving the action, iticludiiig the 

dcfciisc of uiiclean hands, until discovcry is completed, arid will keep the injunctive reliei. in  

place. 

Accordingly, based on this court’s review 01 the hc ts  and thc law, and thc documents 

suhmiltcd, it is 

ORDERED that that portion ol‘Burak Yuraii’s motion which sought to vacate the Jariiiary 

9, 2007 clefiult judgment is granled; and it is l‘urther 

ORDERED that that portion olBurak Yuran’s motion for an order, pursuant to (icncral 

Ohligations LRW 5 5-51 1 ( I ) ,  declarillg that the 2007 Agreemenl is void for- violaring thc usury 

laws of the State o1New York, is deiiicd; and it  is further 

OIIDERET) that thal portion o1’RLirak YLirm’s [notion secking a temporary injunction to 

stay enforccmeiit of any activity b y  Sinan Selculc or his  agents based o n  a dehdt  of tlic 2007 

Agreenicl-it, which was granted in this coiirt’s Fehriiary 10, 3009 order is conlinucd pending a 

rcsolution or all olher discovery matters in  ihis action in accordance with this dccision and order; 

and i t  is further 
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manner with the p o ~ ~ e s ~ i o i i ,  usc, occupancy arid enjoyment of Salata 1 aiid J I ,  which was ordered 

in this court's February 10, 2009 order, is continued pcriding a resolution of all  other diycovery 

inalters i n  h i s  action in accordancc with this decision and order; and it is fiirthcr 

ORI)I+XEL) that the partics arc directed to contact chambers within fourteen days fro111 

service of this orclcr with riotice ol'entry for tlic p rpose  ol' appearjiig at a compliance conhence  

to sel up an expedited sclicdulc providing h r  deposition datcs and the submission of all 

outstniiding discovery including a delnilccl brcakdown of all i terns, with pcrtincnt dales, which 

comprise the total arnoiinl 01 $448,000.00 in clairiicd damages. 

I Dated : 

JUN 24  2009, 
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