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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: [AS PART &

Sinan Selcuk,
Plaintiff,

Index No. 602%(@‘:‘ L £ [ k.

-against-

Burak Yuran,
Defendant,
- s X
Marilyn Shafer, J.:

In this motion arising rom a moncy judgment awarded by delault, on January 7, 2009, to
plaintill’ Sinan Selcuk (Selcuk), defendant Burak Yuran (Yuran) moves, by order to show cause
under motion sequence number 002, for an order: (1) pursuant to CPLR 5015, vacating the
January 7, 2009 default judgment entered on January 21, 2009; (2) pursuant to General
Obligations Taw § 5-511 (1), declaring, after a hearing, that the loan, upon which the January 7,
2009 judgment is premised, is void for violating the usury laws of the State of New York; and (3)
pursuant 1o CPLR 3215 (g) and 5015 (a) (3), enjoining plaintif{ from enforcing the default
judgment.

In a decision, dated FFebruary 10, 2009, pending the hearing of this motion, the court
granted part ol motion sequence number 002, to the extent of enjoining Selcuk, the judgment
creditor, (a) from taking any action to enlorce the January 7, 2009 default judgment; (b) from
proceeding to collect from any third parties any debts owed to the plaintiff on account of the
default judgment issued; (¢) from serving any further subpoenas or restraining notices without
permission ol the court; or (d) from interfering in any manner with Yuran’s possession, use,
occupancy and enjoyment of the two partnership restaurants, herein “Salata.” The court set a
motion date of March 3, 2009 for a hearing regarding the usury portion of this motion.
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Seventcen days later the partics submitted to the court a letter, dated Iebruary 27, 2009,
and a signed stipulation, dated February 20, 2009 wherein the partics agreed, amongst other
things: (1) that the January 7, 2009 default judgment in the amount of $474,953.64 be vacated;
(2) that Scleuk shall no longer attempt to enforce the judgment or to collect money pursuant to
the judgment; and (3) that Yuran shall withdraw all parts of his February 10, 2009 order to show
cause, “except for so much of that motion seeking to declare the agreement between Burak Yuran
and Sinan Selcuk dated November 7, 2007 void as usurious.” Pursuant to the stipulation, this
court vacates its delault judgment. Using the following tacts and law, the court addresses the
remaining usury issuc.

A Bricef History of the Origin of the 2007 Agreement

Scleuk and Yuran are business partners who, pursuant to an October 3, 2005 registration
[iled with the New York Secretary of State, formed the entity “Salata” a/k/a Salata LLC, a limited
liability company, [or the purposc of operating a small gourmet restaurant on the upper cast side
of Manhattan. Salata was listed as the “registered agent” with Selcuk’s address ol 41 River
Terrace, Suite 3604, in New York City as the apent’s mailing address. The partnership gave both
Scleuk and Yuran a 50% “sharc ownership™ in Salata. Pursuant to an August 17, 2006
Agreement (the 2006 Agreement), Selcuk lent moncey to Yuran for Yuran’s 50% partnership
interest. Pursuant to the terms of the later 2007 Agreement, which was memorialized in a written
and signed agreement, Yuran subscquently purchased Scleuk’s “50% membership interest in
Salata” (see March 3, 2009 Reply Memorandum of Law, Exhibit I, at 2, 9 3).

The 2007 Agreement replaced and incorporated the 2006 Agreement (March 10, 2009

Reply Memorandum ol Law, Txhibit A, 4 1). The 2006 Agrecment had replaced the Loan
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Agrecement made between Yuran and Sclcuk on November 18, 2005 (id., Exhibit B, ¥ 1). Both,
the 2007 Agreement and the 2006 Agreement were drafied and prepared by Selcuk.

The 2006 Agrecement

The 2006 Agreement, which is identificd as a “Partnership Agreement,” provided for a
loan of $230,000.00 from Sclcuk to Yuran for the purpose of funding Yuran’s 50% stake in
Salata LLC. Undcr the 2006 Agreement, Mr. Sclcuk was in charge of the daily [inancial
arrangements of Salata, including payments of all rental obligations to the [Landlord, and other
matters. Belore the 2007 Agreement was entered into, Yuran had repaid $90,000.00 of the
$230,000.00 loan, leaving a remainder of $140,000.00.

The November 7, 2007 Agreement

The $140,000.00 remainder was subsequently incorporated into the 2007 Agreement,
entitled “Agreement Among Sinan Selcuk and Burak Yuran.” Pertinent parts of the 2007
Agreement provide:

Terms of the Loan

Sinan Selcuk agrees to loan Burak Yuran $440,000 (the “Loan”) in
exchange for Mr. Selcuk’s 50% share ownership in Salata LLC (*Salata”). The
transfer of Mr. Sclcuk’s interest to Mr. Yuran is conditioned upon Mr. Yuran’s
payment in [(ull of the loan amount of $440,000,

Pursuant to the terms of the [2006] Partnership Agreement Mr. Selcuk
loaned Mr. Yuran $230,000 and $140,000 of this amount remains unpaid by Mr.
Yuran.

Repavment of the Loan

Mr. Burak Yuran will repay the Loan by making weekly cash payments ol
$4,000 to Mr. Sinan Seleuk (the “Repayment”). The first such payment will be be
duc on November 12, 2007,

Each payment thereafter is due on or before every Monday at 5:00 pm EST
(the “Due Datc”) at the primary business address of Salata, 1396 Madison
Avenue, New York, New York 10029. Ttis Mr. Yuran’s duty to make himself
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available and the payment ready.

In the event that a payment is not made before the Due Date, a
supplemental penalty payment in the amount of $§4,000 will be added to the
remaining amount. Thus this Repayment will be extended by one week and an
additional payment of $4,000.

Events of Default

Any failurc by Mr. Yuran to make the weekly payment of $4,000 for a
period longer than 21 days will constitute an event of default.

An event of default will make the total remaining amount ot the Loan to
be payable upon Mr. Selcuk’s request.

In the event that Mr. Burak Yuran fails to make a $4,000 payment for a
period longer than 21 days at any time before the loan and any late penalties arc
paid in [ull Mr. Sinan Selcuk will have the right to seize Mr, Yuran’s interest in
the Licns (described below).

Seleuk’s Complaint

Selcuk alleges in his complaint that “[ulnder the 2007 Agreement, Mr, Yuran {rom time
to time failed to make his weekly payments and ccased making payment altogether after May 22,

2008. “As a result, Mr,Yuran has paid only $79,900 [toward the $440,000.00], and his total

indebtedness under the 2007 Agreement, including non-payment premiums, s $448,000.” The
failure to make a payment for more than 21 days constituted a default.

Selcuk raiscs two causes of action in his complaint. The first cause of action secks
specific performance through the transfer of Yuran’s 52% membership interest in the First
Avenue Farmers Market LL.C which served as collateral in case of a default (id., at 4, 9 22). The

second cause of action alleges a breach of contract based upon Yuran’s (ailure to make his
$4,000 weekly payments in accordance with the terms of the 2007 Agreement (id., at  25).

In his Answer, Yuran refers (o the 2007 Agreement as being “corrupt and usurious.” He
alleges six affirmative defenses. The fourth affirmative defensc alleges that Selcuk’s claims in
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the complaint are barred by the doctrine of unclean hands. The sixth alfirmative defensc alleges
that the 2007 Agreement is usurious.

The Loan Status of the 2007 Agreement

The parties disagree as to whether or not the 2007 Agreement involves a loan.

[A]s usury laws apply only to loans and forbearances, and not to investments, if

the transaction is not a loan or forbecarance of money there can be no usury,

regardless of how unconscionable the contract may be.

“In order for a transaction to constitute a loan, there must be a borrower

and a lender; and it must appear that the real purpose of the transaction was, on

the one side, to lend money at usurious interest reserved in some form by the

conlract and, on the other side, to borrow upon the usurious terms dictated by the

lender” (Funding Group, Inc. v Water Chef, Inc., 19 Misc 3d 483, 490 [Sup Ct,

NY County 2008] |quoting from Donatelli v Suskind, 170 ADD2d 433, 433-434 [2d

Dept 1991]) (additional citations omitted).

Yuran claims that the 2007 Agreement, which he states was for a $440,000.00 loan from
Selcuk, was for the purpose of enabling him to purchase Selcuk’s 50% interest in Salata. Yuran
states: “On November 7, 2007, my former partner, Sinan Selcuk, sold me his 50% shares of
Salata [L1.C for [sic] $440,000 (‘Loan’)” (see February 9, 2009 Yuran Affidavit, 9 3). Selcuk
counters, in paragraph tive ot his March 3, 2009 affidavit; (1) that “Yuran’s payment under the
2007 Agrcement ... was not straight cash ... [but] a payment plan to pay the $440,000 purchasc
price;” (2) that “any attempt by [Yuran] to charactcrize the our transaction [the 2007 Agreement|
to be a ‘loan’ is inaccurate;” (3) that “the 2007 Agreement makes clear that the so-called ‘Loan’
is given in ‘exchange for Mr. Seleuk’s 50% ownership in Salata L1.C;”” and (4) that “the 2007
Agreement makes no reference to any moneys supposedly lent by me to Mr. Yuran.”

Though Seleuk claims that the 2007 Agreement is a payment plan and not a loan, and
specifically states in his affidavit that “the 2007 Agrecment makes no reference (o any moneys

lent [by him to Yuran|,” the 2007 Agreement, nonetheless, contains a section, entitled “Terms of
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the Loan.” and that scction states: “[t]he transfer ... is conditioned upon ... payment in full of

the loan amount of $440.000. Pursuant to the terms of the {2006] Partnership Agreement

Mpr. Seleulk loaned Mr. Yuran $230,000 and $140,000 of this amount remains unpaid by

Mr. Yuran” [emphasis added|. The court reiterates that Selcuk prepared the 2007 Agreement
and chose the lanpuage and terms used in the agreement. Furthermore, the 2007 Agreement 1s
replete with the use ol the term “loan” throughout the body of the agreement including the
sentence “Sinan Selcuk agrees to loan Burak Yuran $440,000 (the “1.0an™) in exchange for Mr.
Scleuk’s 50% share ownership in Salata LLC (“*Salata™).”

The terms of an agreement, unless ambiguous, are to be interpreted based on the plain
meaning ol the language used (Greenfield v Philles Records, Inc., 98 NY2d 562, 569-570 [2002];
Funding Group, Inc. v Water Chef, Inc., 19 Misc 3d at 489). The 2007 Agreement implics that
the $440,000.00 loan was compriscd ol an $140,000.00 remainder from the incorporated 2006
Partnership Agreement, thus, leaving a difference ol $300,000.00 to be the amount applicd
towards Yuran’s purchase ol Selcuk’s 50% of Salata. On its face, a plain rcading ol the 2007
Agreement indicates that it was an agreement that Selcuk would provide a loan of $440,000.00 to
Yuran. This court has determined that the 2007 Agreement is a contract for a loan.

The Existence of Usurious Intercst

“The laws defining and prohibiting usury arc intended to protect against a lender’s
overrcaching” (Norman Goldstein Assoc. v Bank of New York, 204 AD2d 288, 289 [2d Dept
1994]). It is well established that to constitute usury in a transaction, there must be, (1) aloan;

(2) a taking or reservation of more than legal intercst; and (3) such taking in pursuance of a

corrupt agreement (see Western Reserve Bank v Potter, 1 Clarke 432 |1841]).
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“[U]sury must be proven by clear and convincing evidence as to all its elements, and will
not be presumed” (I'reitas v Geddes Savings & Loan Association, 63 NY2d 254, 261 [1984];
Goldstein v CIBC World Market Corp., 6 AD3d 295, 296 [1* Dept 2004]). An essential clement
of usury is intent which, if not cvident on the face ol a note, becomes a question of fact (see
Freitas v Geddes Suvings & Loan Association, 63 NY2d at 262). Selcuk argues that the 2007
Agreement is valid because Yuran has neither alleged nor proved usurious intent (see March 4,
2009 Selcuk memorandum of law, at 8-9). But, “|w]hcre the usurious interest is plain from the
face of the instrument, usurious intent will be implied” (Funding Group, Inc. v Water Chef, Inc.,
19 Misc 3d at 488, citing Fareri v Rain's International, Ltd., 187 AD2d 481, 482 [2d Dept
1992]; see also Giventner v Arnow 37 NY2d 305, 309 [1975]). In this action, inlent can be
implicd if there is an obvious usurious intcrest rate being imposed pursuant to the terms of the
2007 Agreement.

Yuran argues that the $4,000.00 late fee penalty payments in the November 7, 2007
Agreement, which he alleges arc automatically imposed upon each failure to make a regular
weekly payment of $4,000.00, are usurious in violation of General Obligations Law § 5-511 (see
Yuran’s March 10, 2009 Reply Memorandum of Law, at 2, 4 [4] [d] and [h]). Latc charges and
penalties may serve as the basis for a finding that a loan agreement 1s usurious (Funding Group,
Inc. v Water Chef, Inc., 19 Misc 3d at 488). Funding Group provides:

the late charge provision ... which awarded a 120% per annum penalty, “while not

technically interest, is unreasonable and confiscatory in naturc and therefore

unentorccable when examined in the light of the public policy expressed in Penal

Law § 190.40, which makes an interest charge ol morc than 25% per annum a

criminal offense”

(Id).




Yuran claims that these penalty payments comprise a significant portion of the
$448.,000.00 that Selcuk secks as damages in his complaint. Though Selcuk states that he is
seeking a total of $448,000.00 in damages, not including prejudgment interest, he does not
provide a detailed breakdown of how he calculated this specific amount, more specifically what
portion, or portions comprises any $4,000.00 penally payments, and the dates such were incurred.

The court takes note of the use of the plural terms “penalties” and “payments” in the
2007 Agreement. Selcuk uses the term “premium” in his aflidavits to explain how penaltics and
payments are applied pursuant to the 2007 Agreement. He varies between the usc of the terms
“penalty” and “premium” in paragraph 7 o[ his October 29, 2008 alfidavit attached to his default
motion wherein he states: “[ The 2007| agreement requircd Mr, Yuran to make weekly $4,000
payments to me. Failure to make such payments resulted in a $4,000 premium added to the total
amount owed.”

In an attempt to rebut Yuran’s claim ol an automatic recurring penalty, Selcuk also states
the following in paragraph 7 of his March 3, 2009 affidavit:

The 2007 Agreement provides for a single penalty each time Mr. Yuran

failed timely to make a weekly payment. It does not provide, and I never intended

for it to provide, for a recurring penalty of $4,000 per week for every week that

Mr. Yuran [ailed (o make a payment to me. Thus, Mr. Yuran’s indebtedness to

me 1s static, not increasing. Further, it was certainly not my intention with respect

to the 2007 Agreement to collect usurious penaltics on the amount Mr. Yuran

owes me and, as [ understand it, no monies I have demanded in this action are

usurious under relevant New York law.

Yet, despite Seleuk’s claim that it was not his intent for a recurring penalty of $4,000.00
to occur for every week that Yuran lailed to make a payment, in paragraph eight of his March 3,

2009 affidavit, Selcuk nonethcless states:

Under the 2007 agrecment, Mr. Yuran from time (o time failed 10 make his
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weekly payments for the Salata shares, and ceased making payment altogether
afler May 22, 2008. As a result, Mr. Yuran has paid only $79,000 and his total
indcbtedness under the 2007 Agreement, including non-payment premiums, is
$448,000. There is no interest or other penalty continuing to accrue on Mr.
Yuran’s indebtedness other than the pre-judgment intcrest

[emphasis added]. Then, in Selcuk’s March 4, 2009 memorandum of law, it is also stated: “the
2007 Agreement makes clear that Mr. Yuran incurred only a single, one time penalty for cach
default, and that his total indebtedncess is not, therelore, continuing to increase.” ‘The phrasc
“each default” implies that there could be more than one delault.

“[TJhe maximum rate of intevest provided for in section 5-501 of the general obligations
law shall be sixteen (16%) per centum per annum” (Banking Law § 14-a ). The maximum under
the criminal usury statutcs is 25% (see Penal Law § 190.40). The method for computing interest
and, thus, determining if an interest rate, in violation of the state usury laws is being charged, is
the traditional method (see Band Realty Company v North Brewster, Inc., 37 NY2d 460, 466,
rearg denied 37 NY2d 937 [1975]).

In addition to their different stances on whether or not an additional $4,000.00 penalty
would be imposcd each time Yuran failed to make his scheduled $4,000.00 weekly payment,
Yuran and Sclcuk argue that different interest rates are, in cffect, based on the penaltics. Yuran
presents four different sets of usurious interest rate calculations alleging: (1) accrued interest, at
$4,000 per weck on the $4,000 missed payments, amounting to one hundred percent per week
interest; or (2) 5,200% per year; or (3) the polential usurious interest due after 52 weeks at
$4.000 per week, on an amount of $208,000 per year in interest on a $361,000 outstanding
balance, equaling 57% per year (see Oclober 8, 2008 Answer, 19 21-23); or (4) 34.55% (see

Reply Memorandum of Law, at 5, 4 13 [referring to Band Realty v North Brewster, 37 NY2d at




< 11]

462). Seleuk presents two sets of calculations contending interest rates of either 19.97% or
24.4% (see Selculk’s March 4, Memorandum of Law, at 7). It is not clear to the court if cither
Yuran or Selcuk based their calculations on the traditional method.

There is no question of fact per se as to whether or not there arc penalties in the 2007
Agreement. In their alfidavits Seleuk and Yuran present different viewpoints as to how the
penalty payment premiums in the 2007 Agreement are to be calculated and applicd to the
calculation of damages. Yuran objects to and questions the makcup of the amount of
$448,000.00 that Selcuk sccks in damages. Regardless of whether or not the interest on the
penalties in the 2007 Agreement might be deemed usurious, there is a monetary limit on the
amount of a loan that can be reviewed under General Obligation Law §§ 5-511 and 5-501 for
purposcs of declaring a contract void under those statutes.

General Obligations Law § 5-511

General Obligations Law § 5-511, entitled “Usurious contracts void,” provides:

All bonds, bills, notes, assurances, conveyances, all other contracts or securities

whatsocver, except bottomry and respondentia bonds and contracts, and all

deposits ol goods or other things whatsoever, whercupon or whereby there shall

be reserved or taken, or secured or agrecd to be reserved or taken, any greater

sum, or greater value, for the loan or forbearance of any money, goods or other

things in action, than is prescribed in section 5-501, shall be void ... .

However, pursuant to General Obligations Law § 5-501 (6) (a), statutory restrictions upon
usurious loaus are not applicable to loans over the amount of $250,000.00 (Machidera v Newby
Toms, 258 AD2d 418 [1*' Dept 1999]). Here, the alleged usurious loan at issue is in the amount
of $440,000.00. “As pointed out in dicta by the court in /n re Venture Mortgage Fund, L.P. (282
I'3d 185 [2d Cir 2002]), ‘Section 5-511 voids a loan that violates the civil usury statute (§ 5-501)

but says nothing about a loan that violates the criminal usury statute’™ (see Funding Group, Inc. v
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Water Chef, Inc., 19 Misc 3d at 491). The effect of the diflerence between General Oblig. Law
§8§ 5-501 (6) (a) and (6) (b) is that commercial loans between $250,000 and $2.5 million are
subject to criminal, bul not civil, usury constraints (In re Urban Communicators PCS Lid.
Partnership, 379 BR 232, 250 n 49 [US BR SDNY 2007] as amended [Jan.31, 20081), mod in
part and revd in part on other grounds (394 BR 325 [SD NY 2008]). This court cannot, as a
matter ol law, [ind that the 2007 Agreement is usurious pursuant to General Obligations Law § 5-
511

The court deflers discussion of other possibilities for resolving the action, including the
defense of unclean hands, until discovery is completed, and will keep the injunctive reliefl in
place.

Accordingly, based on this court's review ol the facts and the law, and the documents
submitted, it is

ORDERED that that portion of Burak Yuran’s motion which sought to vacate the January
9, 2007 default judgment 1s granied; and it is {urther

ORDIRED that that portion of Burak Yuran’s motion for an order, pursuant to (General
Obligations Law § 5-511 (1), declaring that the 2007 Agreement is void for violating the usury
laws of the State of New York, is denied; and it is further

ORDERED that that portion of Burak Yuran's motion secking a temporary injunction to
stay enforcement of any activity by Sinan Selcuk or his agents based on a default of the 2007
Agreement, which was granted in this court’s February 10, 2009 order is continued pending a
resolution of all other discovery matters in this action in accordance with this decision and order;

and 1t 1s further
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ORDERED that the prohibition of Sinan Selcuk and his agents from interfering in any
manner with the possession, usc, occupancy and enjoyment of Salata I and II, which was ordered
in this court’s February 10, 2009 order, is continued pending a resolution of all other discovery
maltters in this action in accordance with this decision and order; and it is further

ORDERED that the parties arc directed to contact chambers within fourteen days from
service of this order with notice of entry for the purpose ol appearing at a compliance conference
to sel up an expedited schedule providing [or deposition datcs and the submission of all
outstanding discovery including a detailed breakdown of all items, with pertinent dates, which
comprise the total amount of $448,000.00 in claimed damages.

Dated:

| ENTER: ’
C\y %\ . R

JUN 24 2009
mwrvaem
i NEW YORK
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