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SUPREME COURT OF THE STATE OF NEW YORK 
G O W N  OF NEW YORK: PART 54 

In the Matter of the Application of 
NEW YORK STEEL ERECTORS RVC., 

Pc titioner, 

-against- 

Index No.: 103004/03 

CISION 
ORDER 

This is an application by Petitioner, New York Steal Eracto % c. (NYSEI), for an order, 

pursuant to Lien Law Q 76(5), compelling the production of a verified statement horn 

Respondent, Lts Construction Beauce-Atlas Inc (CBA), in its action to foredose on a 

mechanic's lien. This application is opposed by CBA who cross-petitions for an order, pmuant 

to Lien Law § 38, directing NYSEI to ~ervc an itemized statement of licn. CBA also cross- 

moved to vacate NYSEI's demand for a verified statement. Lien Law $ 76(5). NYSEI opposes. 

I. Background 

On July 6,2006, CBA, entered into a contract with NCF Equities LLC (Owner) to 

construct a rmidcntial building. CBA than subcontracted with NYSEI for labor and material in 

connection with the erection of structural steal for the building, for an agreed price. NYSEI 

began performance on Msy 15,2007 and camplated all work on May 8,2008. 

Subsequently, on December 12,2008, NYSEI filed a Mechanic's Lien Notice for the sum 

of $306,619.03, the unpaid balance of the conmct. On February 17,2009, NYSEI demanded 

from CBA a Vcrified Tmtee's statement pursuant to Lien Law fi 76, setting forth mlrjas with 

respect to the books and recorda maintained for tho Lien Law Trust. CBA did not coiiiply with 

the request. 
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Instead, on February 24,2009, CBA senred NYSEI with a demand, pursuant io Licn Law 

0 38, to produce a statamant in writing setting foah the items of labor, vaIuc and material 

comprising the amount of the lien. Additionally, CBA contended that no trust cxjsied any longer 

since Owner had paid all monies owed to CBA under the general contract on October 7,2008. 

CBA argues that NYSEI cannot obtain beneficiary status under Lien Law $76 without the 

existence of a trust and lien fund. 

II, Discussion and Rulings 

A. 

Article 3-A of New York‘s Lien Law makes it clear that a contractor “is a trusicc (Lien 

Marionfor a Verfled Statemeni ond Cross-Motbn to Vacate 

Law, $5 70,72) for the benefit of subcontractors, laborers and materialmen (Lien Law, 3 7 I ), 

who necessarily, therefore, become cescu2s que trustent or btnaffciarics of such busts.” I+oniicr 

Excmuiing, Inc. v. Sovereign Consir. Co., 30 A.D.2d 487,489 (4th I3cpt. 1968). The statute 

provides in pertinent part that “funds received by a contractor or subcontractor and the rights of 

action with respect thereto, under or in connection with each coneact or subcontract, shall be B 

separate trust md the contractor or subcontractor shall be tbe trustee thereof.” Lien Law 0 70. 

The pupose of the bust is to ‘hrotcct those wbose skill, labor and materials made possible tlie 

performance of a construction contract and who in fact, craathg the improvement, actually gavc 

rise to the owner‘s obligation to pay. The Legislatwo sought to B B S ~  that the fbnds roccivad 

fbrn an owner should ‘reach [their] ultimata destination - material and labor.”’ Aquiiino v .  

United $tules, 10 N.Y.2d 27 1,278-279 (1 96 1). “Only after all trust claims have been paid or 

discharged dots a benefid intamst in the remaining balance vest in the trustee ownor or 

contractor.” XLI Ins. CO. v. N Sme DOL, 97 N.Y .2d 256,263 (2002). Thus, when a building 

contractor has received money due under a contract it becomes a trustee pursuant to Lian Law4 
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70. A beneficiary of B trust is entitled, upon requat and after thirty days fkom the dsta his trust 

claim became payable, to a veriflad statement of the entrios contained in the trust’s books or 

records. Lien Law 8 76(1). 

Here, for the purposes of Art 3 4  a trust was crated in which CBA is tho trustce and 

NYSEI the beneficiary. As a result, NYSEI is cntitlcd to B verified trustee’# statement setting 

forth the entries with the respect to the t r u s t  Lien Law 76(1). Allowing a subcoiitmctor lo 

examine the records of a i n s t  io aonaiatont with the purpose of article 3-A, to ornure that laborers 

rccaivt payments from project funds. l+mzfier Exmuding hc . ,  30 A.D.2d at 489; see Cmfotli 

& Elsale, Inc. u. R. Sahfe in  & Co., 56 A.D.2d 292,294 (1st Dapt. 1977). When CBA rcceivcd 

monies due under the contract it became a trustee pursuant to 9 70. See Seaboard Surety Go. v. 

MarsachuselCs Bonding & Ins. Co., 232 N.Y.S.2d 809,810 (1st Dept. 1962). The Court of 

Appeals has clearly stated that, “only after all trust claims have bwn paid or discharged docs a 

beneficial interest in the remaining balanw vcst in the trustee owner or conmcbr.” R L I h  Co. 

97 N.Y.2d at 263. Whethar Owner p ~ d  CBA and was discharged from its obligation docs not 

impair the trust created when CBA received payment.’ Indeed, to reiterate, the purpose of 

8 l l O W h g  a demand for a verified ataternent is to determine the availability of f h d s  for tho 

payment of protected classes such as subcontractors. Conforfi & Eivele, Inc. S6 A.D.Zd nt 234. 

B. Cross-Petition for an liemlzsd Stuiemen: of Lien 

Lion Law 3 38 provides: 

’ Here, it is clear that NYSEI has no claim againat Owner. Owner bas no obligation to a 
subcontractor once the contractor has been paid in full. See Electric City Concreie Ca IJ. 
Phillips, 100 A.D.2d 1,4 (3d Dept. 1984) (‘‘[A] mechanic‘s lien will attach only to those funds 
due and owing to the general contractor at the time of ita filing, ar which may thcrcafler become 
due and owing”). The statute provides that, “the funds rcccivcd by a Contractor or subcontractor 
and the righta of action with respect thereto, under or in cornaction with each contract or 
subcontract, sha11 bc LI separatu trust and the eontractor or subcontractor shall be the trustee 
thereof." Lien Law 5 70(2). 
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A lienor who has filed a notice of lien shall, on h a n d  in writing, deliver io the ownor or 
contractor making such demand a gtaatemmt in writing which shall set forth the item of 
labor andlor material and the value thereof which make up the amount for which he 
claims a lien, and which shall also set forhh the terms of the contract under which such 
items were furnished. 

However, the First Departrnmt has held that “itumhtion of labor and materials is not required 

with reapact to a balance of an agread price whom , . . the contract has been substantially 

completed.” 819 Sixth Avs. Cotp, v. T. & A. Associatar, Inc., 24 A.D.2d 446 (1st Dcpt. 1965); 

sea Applkatiun ofBoryih,  149 N.Y.S.2d 53,54 (N.Y. Sup. Ct. 1956) C“Whtrc the work has 

been completed, and the contract wan for an agreed price, nothing would be accomplished by 

requiring the lienor lo h i s h  an itemization of niatarials furnished and labor performed in 

parformaace of the contract.”) (emphasis added). CBA and NYSEI entered into a contract for tlii 

agraed price. NYSEl bogan work on May 15,2007 and cornplatad porformanca on May 8,2008. 

Thus, NYSEI need not provide an itemized statement Accordingly, it is 

ORDERED that tho petition is granted and respondent Lxs Constructions Btauca-Atlas 

Inc. is directed to serve a verified trustee’s statement upon New Yo& Steel Erectors Tnc. within 

10 days after service of a copy of this ordor with notice of entry; and it is further 

ORDERED that respondent's cross-motian to vacate petitioner’s demand is denied; and it 

is purther 

ORDERED that respondent’s cross-petition for an iteinizad lien statem 

4 
Date: June 24,2009 

Now York, Now York 
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